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Recent crises and emergencies have inspired a variety of national, legal responses to galvanise
mitigation of negative impacts. In the case of COVID-19, this included a range of legal mechanisms
that had far-reaching and profound effects on fundamental rights and freedoms. Like the research
environment, the legal landscape shifted expeditiously, with responses swiftly enacted to attempt
to stem the transmission of the virus.

The rapidity of legislative and regulatory solutions raised several concerns, particularly in relation
to the erosion of the elementary foundations of the Rule of Law. There were apprehensions
regarding ad hoc, law-making decisions; the drafting quality of legislation; the lack of consultation
process,; lack of scrutiny; and the speedy promulgation of law into force.

While it was necessary to respond quickly to this unprecedented health crisis, evidence suggests
that the use of emergency powers, laws and regulations should be proportionate to the scale of the
threat and time limited. This research therefore advocates that the principles of good legislation
need to be upheld, even in the event of an emergency. The Rule of Law should not be abandoned
during a national and global crisis but should ultimately form a core part of any response to
that emergency.

This is for good reason. Essentially, the Rule of Law is a mechanism for the protection of
fundamental rights and freedoms. During COVID-19, human rights were significantly impacted by
the pandemic. PREPARED research has highlighted a number of concerns regarding the right to
health; the protection of frontline workers; issues of data privacy; mis/dis-information; vaccine
inequity; food insecurity; right to an adequate standard of living; and issues regarding derogation
in times of emergency. In addition, it has documented the plight of our most marginalised
communities in times of crisis and emergency.

Conclusively it points to the need for global cooperation to ensure the protection of fundamental
rights and freedoms. This requires a raft of mitigation mechanisms, to include structural investment
in times of normalcy; significant crisis planning and management; and ensuring that communities,
that are disproportionately and negatively impacted by emergencies, are empowered to recount
their experiences and plan for a better future.
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The law is not static. It is constantly evolving and changing to reflect societal advancements,
agreements, trends, human interactions and relations. It is a living instrument which must be
responsive to societal flux and metamorphosis. As a result, responses to public crises and
emergencies are often introduced through laws and regulations. This report, therefore, examines
legal issues which often occur during these times, and in particular, examines the key legal and
human rights issues emanating from reports generated in PREPARED Work Package 1.

Topics include structural and overarching issues such as administrative law and the use of
emergency legislation during crises at a national level. This involves an examination of the
fundamental Rule of Law and explores the necessity to guarantee that the rule is upheld during
crisis and emergency to prevent inequitable and authoritarian governance and ensure the quality
of new legislation.

Further to this, is an exploration of the impact of emergencies and crisis on international, regional
and national human rights laws and obligations. This is particularly timely and pertinent due to
concerns advanced by the Council of Europe regarding the COVID-19 pandemic. They state:

“As the longer-term repercussions of the pandemic continue to unfold, the health crisis has
developed into a rights crisis, resulting in violations not only of the right to life and the right
to health, but of all human rights.”’

This report will also include a discussion on personal data processing during crises, good practice
on ensuring protection of rights and liberties, and balancing preservation of privacy against the
need to use personal data to promote public health.

At times of crisis and emergency the suspension of human rights obligations, through the process
of derogation, often becomes an option. While certain health responses may require a temporary
and proportionate suspension of certain rights, such as the right to liberty and freedom during
COVID-19 lockdowns, this report argues that human rights obligations should not be abandoned,
reduced or ignored in relation to marginalised communities who are often disproportionately and
negatively impacted by crises. This invariably includes participation in research during periods of
flux and emergency. The report documents the particular human rights challenges faced by these
communities, in general but also as research participants, highlighting the narratives contained in
reports from PREPARED Work package 1.

' Council of Europe Commissioner for Human Rights, ‘Protecting the Right to Health through Inclusive and
Resilient Healthcare for All' (2021) < https://rm.coe.int/protecting-the-right-to-health-through-
inclusive-and-resilient-health-/1680a177ad > accessed May 2023
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To develop a clear understanding of the relevant legal and human rights issues, a thorough
scoping review of the main legal sources, human rights instruments, their Committees and Special
Rapporteurs was conducted. This information was coded in a thematic framework according to
key legal and human rights issues in times of crisis.

Following the creation of the thematic framework, an extensive literature review was conducted

over an eight-month period (from October 2022 to May 2023). Each theme received a dedicated
literature search.

Themes identified were:

Structural/Overarching:

e Countering the anti-regulation political environment - need for effective national/local
governance; regulatory and legal systems that can adapt to crises; strong leadership.

¢ Need for oversight of emergency powers - Civil and Political, and Economic, Social and
Cultural Rights limited through emergency laws. The Rule of Law. Non-derogable rights
protected.

Human Rights

e Access to health including linkage to the right to housing; the right to access water,
sanitation, and hygiene; access to vaccines; food security; rights to information and
participation

e Protection of privacy and data protection

e Labour rights

e Environmental protections

Protecting Marginalised Communities

e Table 1 sets out marginalised groups, who are frequently and disproportionately impacted
by crises and emergencies, and additional considerations.

Table 1 - Key Considerations for Marginalised Groups

Marginalized group Key considerations

Poorer Communities Acknowledgement of unequal impacts of crisis and emergencies.
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Marginalized group

Children

Gender: Women, girls and
the LGBTQ+ communities

Minorities

Indigenous People

Migrants, displaced people
and refugees

Older People

People in
Detention/Institutions

Persons with disabilities

Overarching issues were:

Key considerations

Securing the right to education; right to health - both physical and mental;
increased risk of violence during crises.

Disproportionate risk of harm during crises; higher risk of living in poverty;
limited access to goods, food, water and information; specific needs of
older women; caring responsibilities; sexual and reproductive health
needs; increased risk of violence.

Increased discrimination during crises; poorer living conditions; higher
levels of poverty.

Distinct concepts of health; living in secure territories - protection of these
territories during crises.

Increased discrimination during crises; poorer living conditions; higher
levels of poverty.

Isolation, poverty, higher health needs, higher levels of neglect.

Higher levels of health needs and social deprivation, higher levels of
neglect; lack of basic requirements for human life.

Isolation, increased discrimination, lack of access to health services,
higher levels of health needs.

e Mitigating socio-economic impacts of crises

e Securing socio-economic rights

e Development of support services and crisis response actions/emergency planning that are
responsive to the needs of marginalised groups.

¢ Need for meaningful participation of marginalised communities in retelling their

experiences and planning for future crises.
Development of infrastructure in times of normalcy to mitigate marginalisation.

Documents from Work Package 1 were searched for human rights and legal issues. These were
themed and added to the thematic framework. Examples from the reports have been utilised to
illustrate key global, regional and national legal and human rights concerns.

While this report alludes to several crises and emergency situations, it should be noted that
findings from Work Package 1 were predominantly based on the COVID-19 pandemic. Therefore,
the below legal and human rights analysis is reflective of this.
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In addition, this report concentrated on human rights and does not address International
Humanitarian Law (IHL). IHL is a set of rules that seeks to limit the effects of armed conflict, such
as the Geneva Conventions of 1949, which would be imperative to consider in relation to internal
and international armed conflicts, such as the ongoing armed conflict in Ukraine.?

A number of key overarching and structural legal issues have been identified which need to be
addressed in times of crisis. These include national legislative responses to crises; the impact of
‘anti-regulation’ political environments; the need for effective governance in times of crisis to
respond swiftly and with integrity; the need for strong regulatory and legal processes that can
adapt to crises and emergencies; the need for effective leadership. This Section begins with an
overview of the Rule of Law and advocates for assurance that there will be no erosion of this
essential legal doctrine to protect from disproportionate authoritarian governance and to ensure
legislative quality and integrity.

The Rule of Law is an essential mechanism for the protection of fundamental rights and freedoms.
Key elements include an independent and impartial judiciary; guaranteed access to justice and fair
trial procedures; laws must be prepared, approved and enforced in a transparent, efficient, and
fair manner; laws must be clear, publicised, stable, fair, and protective of fundamental rights;
governments and their officials and agents must be accountable under the law and political
leaders and decision-makers must take a clear stance against corruption.”’

As explicated by the UN Office of the High Commissioner for Human Rights (OHCHR), to ensure
sustained peace and inclusive development, governance systems should be accountable to laws
that are ‘publicly promulgated, equally enforced, independently adjudicated, and consistent with
international human rights norms and standards.’ Lack of the rule of law and accountability leads
to failures of justice and impunity for crimes, conflict over unaddressed grievances, and
oppressive, unaccountable rule.’

2 International Committee of the Red Cross, ‘War and Law’ < https://www.icrc.org/en/war-and-law > accessed
May 2023

3European Commission, ‘European Neighbourhood Policy & Enlargement Negotiation: Rule of Law’ <
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/policy-highlights/rule-law_en
> accessed May 2023

4 UNOHCHR, ‘Rule of Law and Accountability’ (2020) < https://bangkok.ohchr.org/rule-of-law-accountability/
> accessed May 2023
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It is important to note that conceptualisations of human rights, the rule of law and democracy are
interconnected, intertwined and interdependent. As the Venice Commission clarify:

Democracy relates to the involvement of the people in the decision-making process in a
society; human rights seek to protect individuals from arbitrary and excessive interferences
with their freedoms and liberties and to secure human dignity; the Rule of Law focuses on
limiting and independently reviewing the exercise of public powers. The Rule of Law
promotes democracy by establishing accountability of those wielding public power and by
safeguarding human rights, which protect minorities against arbitrary majority rules.”

The Venice Commission Checklist for the Rule of Law requires that there are clear constitutional
rules on legislative procedure, and that the process for making law is transparent, accountable,
inclusive and democratic.”

While it is acknowledged that crisis and emergency bring significant challenges to governing
structures, this does not abdicate responsibility from ensuring the main tenets of the Rule of Law
are adhered to. A prime example is the COVID-19 pandemic. This health crisis has generated a
huge volume of primary and secondary legislation in a very short period of. Crucially, the Rule of
Law requires proper accountability and law-making procedures to be followed, even in times of
emergency and crisis.’

The Venice Commission note that they have examined the limits of emergency powers that have
been developed in light of the pandemic response and they have consistently underlined that
State security and public safety can only be effectively guaranteed in a democracy which fully
respects the rule of law. They ardently state that, “Even in genuine cases of emergency situations,
the rule of law must prevail.”*

> Council of Europe, ‘Venice Commission: Rule of Law Checklist’ (2016)
<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)007-e >
accessed May 2023

6 Council of Europe, ‘Human Rights and Rule of Law: Emergency Powers - What Standards, COVID-19’
<https://www.coe.int/en/web/human-rights-rule-of-law/venice-commission-covid19 > accessed May
2023

7 Cormacain, R. ‘Parliamentary Scrutiny of Coronavirus Lockdown Regulations: A Rule of Law Analysis’ (2020)
Institute of International and Comparative Law

<https://binghamcentre.biicl.org/publications/parliamentary-scrutiny-of-coronavirus-lockdown-regulations-
a-rule-of-law-analysis > accessed May 2023

&n, 6]
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The Bingham Centre has set out why oversight, scrutiny and publishing of accessible legislation
are essential in the development and enactment of emergency legal powers. These encompass:

The need to spot and fix mistakes before they are made. Rushed legislation will be
more likely to contain mistakes i.e. omissions, technical mistakes and drafting
shortcomings. Scrutiny provides opportunities to spot mistakes and prevent law being
made containing errors.
Wider public dissemination of the rules: Debate and scrutiny allows for essential airing
and addressing of concerns, aiding clarification and restoring public trust. If rules are
debated the public are better informed. It could be argued that the public have a better
chance of following rules if they know the rules.
Engaging with the efficacy of the rules: Debate and scrutiny provides a forum for
justification of the rule /approach chosen. It provides space to question:

- How appropriate the powers are?

- Are they too extensive and open ended?

- Should the powers be time-limited or amenable to early revocation?

- Whether extensive powers to direct the actions of citizens are compatible with

individual liberty?

Democratic legitimacy: Deliberative debate and scrutiny functions to prevent abuse of
emergency measures and improves conditions necessary for compliance. Political scrutiny
of legislation provides democratic force and legitimacy. Public trust and confidence are
essential, and this can be diminished if states rule by decree.
Accessibility of the law: Laws should be published and easily accessible by citizens. Rules
should clearly state what citizens can and can't do.

Domestic, regional and international jurisprudence illustrate the principles for law-making in a
public health crisis. These are that emergency laws should be limited, time-bounded and
proportionate to the nature of the specific situation. One way to give effect to these principles, as
advanced by Cormacain, is to ‘socially distance’ emergency legislation from ordinary legislation.
This makes emergency laws separate and distinct from ordinary laws and reduces the chances of
them being used for periods and purposes beyond their initial remit. He advises of the specific
structural techniques to do this, which include:

To use sunset clauses;

To use a single legislative vehicle for emergency laws;

To use non-textual amendments;

To avoid the standard mosaic approach to making new laws;
To expressly state their temporary nature;

To specifically limit their use to the emergency;
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e To give them a title which indicates their emergency nature.’

Ultimately, the rule of law must not be eroded in any manner during a crisis or emergency. This is
to ensure fundamental rights and freedoms are protected, even if these must be limited for
proportionate and time-limited reasons, and to protectively act as a safeguard from unchecked,
repressive, authoritarian governance. As Beqiraj et al advance, emergency responses based on the
Rule of Law can contribute to the necessary empowerment of societies to respond to crisis
situations.

“It enables an effective pandemic response by promoting transparency, clarity,
participation, engagement and representation, equality, accountability, and anti-corruption,
and in so doing, it facilitates public trust which is a critical element in responding to health

nl0

crises.

This has been echoed by the Bingham Centre, who state that the Rule of Law should not be set
aside during a national emergency but should instead form a core part of a state's response to
that emergency. They assert that sustained compliance with the Rule of Law can actively assist
crisis and emergency planning and response. "

The response of the global community to COVID-19, the enactment of emergency legislation, and
the development of health/behavioural guidance and responses, has provided a unique
opportunity to witness law in action.

As Coglinese and Mahboui, note, for administrative law scholars, the fact that many different
countries were subject to essentially the same threat at around the same time, provided an
opportunity to learn about the differences in these nations’ regulatory responses and to
investigate how differences in nations’ governmental structures have affected their ability to

? Cormacain, R. ‘Keeping Covid-19 Emergency Legislation Socially Distant from Ordinary Legislation:
Principles for the Structure of Emergency Legislation’ (2020) 3(8) Global Legislative Responses to
Coronavirus 245-265 <https://www.tandfonline.com/doi/abs/10.1080/20508840.2020.1786272 >
accessed May 2023

10 Beqiraj et al, ‘White Paper - Rule. Of Law, Legitimacy and Effective COVID-19 Control Technologies' (2022)
Institute for Ethics in Artifical Intelligence
<https://binghamcentre.biicl.org/documents/154 ieai_white_paper 2022 final.pdf > accessed May
2023

" Lines, K. 18 Months of COVID-19 Legislation in England : A Rule of Law Analysis’ (2021) British Institure of
International and Comparative Law <https://binghamcentre.biicl.org/publications/18-months-of-
covid-19-legislation-in-england-a-rule-of-law-analysis > accessed May 2023
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respond during a time of emergency. They emphasise that it is imperative that we comparatively
study legal responses to the pandemic to be prepared to do better in the next one. "

In terms of administrative law and crisis response, it is important to examine the political
environment prior to the pandemic to set the stage. The manner in which officials exercise their
authority when confronting crises is a matter of profound importance. Using the example of the
Trump administration in the United States, Coglinese and Mahboui note that prior to the
pandemic the political environment was marked by a resurgence of antiregulatory and anti-
government sentiment. They also note that this opposition to regulation occurred in other liberal
democratic nations highlighting, for example, the United Kingdom's departure from the EU. They
assert that Brexit was first marketed as a way of breaking from European regulations. These
political environments, which facilitated the deregulation of public health, safety, and welfare,
meant that early mitigation responses to the COVID-19 pandemic were substandard."

Kozminski and Rudnicki's The COVID Crisis as a Sample Tube with Contemporary Legal
Phenomena'"" affirms that extensive, organisational activity on the part of public authorities was
required at the time of the pandemic, which ultimately exposed areas of chaotic, inconsequential,
and meandering approaches to crisis response. This applied not only to legislative efforts but also
to the activities of the executive and judicial branches of governments."” In addition, as with
research activity in the area, there was an environment of hurry, and the promulgation of laws to
its entry into force was radically shortened."

Although justified to meet the challenge of the swiftly advancing pandemic, Kozminski and
Rudnicki (ibid.) assert that this hurried approach defies the principles of good legislation, which
consists of rational legislative planning, a convincing premise for a given draft law, comprehensive
analysis of a regulation’s consequences, consultations with stakeholders and non-governmental
organisations, and compliance with time periods."”

12Coglianese, C. & Mahboubi, N.A. ‘Administrative Law in a Time of Crisis: Comparing National Responses to
COVID-19' (2021) Faculty Scholarship at Penn Carey Law 2300
<https://scholarship.law.upenn.edu/faculty_scholarship/2300/> accessed May 2023

3n, 12]

14 Kozminski, K & Rudnicki, J. The COVID Crisis as a Sample Tube with Contemporary Legal Phenomena
(2020) 1 Central Journal of Comparative Law 105-121
<https://www.researchgate.net/publication/346808394 The_COVID_Crisis_as_a_Sample_Tube_with
Contemporary_Legal Phenomena > accessed May 2023

> [n, 141P107

6 [n, 141 P108

7[n, 141 P109
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In general, under non-emergency conditions, fast paced law-making and the government’s ability
to immediately impose its decisions on its citizenry would be a cause for concern and approached
with mistrust. Best practice indicates that citizens should have adequate opportunity to acquaint
themselves with any given law and adjust accordingly to its requirements." The section below,
examines some of the key issues in relation to the creation of emergency legislation and
emergency powers in times of crisis.

Enacting emergency regulations and laws during a time of crisis raises concerns about the
reduction of assured fundamental rights and freedoms. As noted by Thomson and Ip, global
history has witnessed numerous instances of emergency powers serving as catalysts for
authoritarianism, whether, for example, in the use of emergency powers to consolidate
presidential authority in the Weimar Republic, or to commit widespread human rights abuses in
India."”

During recent crises and emergency, we have witnessed an increase in legislative responses to
generate remedies. In particular, the COVID-19 pandemic saw governments utilise the law to
greatly limit citizens’ movements and liberty, evidencing an increased presence of the State in the
private realm of individuals; spheres previously largely free from state intervention.” Additionally,
criminal sanctions and punitive approaches were introduced to enforce lockdown measures.

As noted by Sun et al, the use of criminalisation and other punitive measures in response to crisis
is not new. They have been used in the past as ‘quick fixes' in place of engaging communities and
implementing rights-based strategies. They note that learning from other health crisis such as HIV
and other epidemics such as Tuberculosis and Ebola, highlight that punitive approaches can
undermine public health goals by eroding trust and increasing stigma, as well as causing greater
harm by violating human rights.”

Recent research by Thomson and Ip worryingly claims that the COVID-19 pandemic has triggered
authoritarian political behaviour worldwide. This has occurred not only in regimes which are
already considered to be disciplinarian but also in liberal democracies with historically sturdy

'8 [n, 141 P109

Thompson, S. & Ip, E.C., ‘COVID-19 Emergency Measures and the Impending Authoritarian Pandemic’
(2020) 7(1) Journal of Law and the Biosciences
<https://academic.oup.com/jlb/article/7/1/1saa064/5912724> accessed May 2023

20[n, 19 P111

21 Sun, N. et al, 'Human Rights in Pandemics: Criminal and Punitative Approaches to COVID-19' (2021) 7(2)
BM]J Global Health <https://gh.bmj.com/content/7/2/e008232> accessed May 2023
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constitutional protections of fundamental rights. They state that authoritarian governance in the
name of public health intervention included diverse combinations of governmental and
administrative overreach, failure to engage in properly deliberative and transparent decision-
making, highly centralized decision-making, and even the suspension of effective democratic
control. They add, “In a nutshell, the pandemic has served as a powerful justification for
authoritarianization—the process by which state authorities ‘slowly undermine institutional

n 22

constraints on their rule”.

In order to enact emergency laws, some States engaged with a range of unprecedented power
shifting approaches, with many deciding not to declare a state of emergency, but instead expand
governmental power to propagate emergency domestic laws and regulations. As noted by Weiss,
one of the ‘side effects’ of the COVID-19 pandemic has been the impetuous increase in unilateral
executive law-making across the globe.”

In ‘Analysing Global Use of Emergency Powers in Response to COVID-19"*' Grogan highlights that
during the initial phase of the pandemic, states responded to the emergency with executive
action, through government decrees and administrative decisions, that may have been relying on
questionable legal basis for enacting national lockdowns. While most states declared a state of
emergency to make urgent use of emergency powers, many states did not, relying instead on
ordinary legislative provisions, which may be unsuited, by design or legislative intent, to serving as
the legal basis for the use of powers that have been exercised in response to the global health
emergency.”

During the development of emergency government health guidance and emergency regulations
and law, there are concerns that the line between what is binding and what is not has been
blurred, leading to confusion in what is within the boundaries of law, and what is not, i.e. what is
illegal. Kozminski and Rudnicki classify this as the complete “factual deconstruction’ of the legal
system; one that has traditionally been perceived as a unified, coherent, closed, hierarchical,

n 26

rational, and orderly system of legal norms”.

2n,19]

23 Weiss, A. ‘Binding the Bpund : State Executive Emergency Powers and Democratic Legitimacy in the
Pandemic’' (2022) 121 (6) Columbia Law Review <https://columbialawreview.org/content/binding-the-
bound-state-executive-emergency-powers-and-democratic-legitimacy-in-the-pandemic/> accessed
May 2023

24 Grogan, J. ‘Analysing Global Use of Emergency Powers in Response to COVID-19' (2020) 4 European Journal
of Law Reform < https://www.elevenjournals.com/tijdschrift/ejlr/2020 > accessed May 2023

n, 24]
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To explore this area further, they delineated the characteristics of COVID-19 legislation, noting, in
particular, that:

e There has been a previously unseen pace of the legislative process;

e An absence of legislative planning: taking ad hoc intuitive law-making decisions;

e Alack of transparency and dubious rationality of the decision process;

e Absence of the consultation process;

e Asurge in activity of interest groups and lobbies, which capitalising on the chaos and pace
of legislative works, attempted to ‘tailor bespoke regulations for themselves’ directed
against their market competitors;

e Subpar formal and legislative quality of the new laws and deficiencies in the legislative
technique (imprecise terminology, legal definitions incoherent with the current wording of
the law and previous laws, loopholes, internal contradictions, and the overall excessive size,
complexity and unclear layout of the ‘COVID-19 special laws');

e Asizable number of criminal provisions (envisaging severe sanctions even in the case of
lack of intent).

Proper oversight and scrutiny of the enactment of emergency laws has also been an area of
concern. In 2021, the UK House of Lords Constitution Committee published a report raising
apprehensions about the government’s approach to introducing emergency measures and laws
during the coronavirus pandemic. The committee believed there was limited opportunity for
Parliament to properly scrutinise the measures and there were issues of legal clarity. Although
accepting that exceptional measures were often necessary, the committee stressed that the
government had “introduced a large volume of new legislation, much of it transforming everyday
life and introducing unprecedented restrictions on ordinary activities”.?” It stated that many of the
laws were introduced by secondary legislation and came into operation without prior approval
from Parliament. The committee also expressed concerns about regulations being laid with little
notice or regulations being debated after the law had already been changed by subsequent
regulations.?®

Ultimately the use of emergency powers should be proportionate to the scale of the threat and
time limited. (This issue will be explored in further detail below in the section, which explores
derogations to human rights in times of crisis). During the pandemic, the proportionality of
emergency laws raised concerns that executive powers were heavy-handed and draconian. In
particular, the lockdown of countries, the closure of schools and reduced access to non-COVID
related healthcare through quickly enacted legislation. Yet to date, these limitations on rights and
freedoms have met judicial proportionality tests. Jurisprudence, both nationally and regionally,

27 House of Lords Constitution Committee, ‘COVID-19 and the Courts’ (2021) 22" Report of the Session
2019-21 https://publications.parliament.uk/pa/ld5801/ldselect/Idconst/257/257.pdf
28[n, 27]
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indicate that, despite their criticism, the measures adopted since March 2020 have essentially
withstood judicial proportionality review and none of the most extensive lockdown measures have
been overturned by a court.”

The above sections highlight examples of rapidity and procedural concerns regarding national
legal response to crises. At this point, we must return to the axiological basis of the Rule of Law as
our guide and compass. To prepare for any future crisis or emergency, it is essential that
governments take the lessons from COVID-19's legal and regulatory responses, acknowledge the
weaknesses that have been evidenced above and develop frameworks for future solutions. When
there is a need for rapidity, decisive governance should be emersed in a rights-based approach
and criminal sanctions should be a mechanism of last resort. Plans for legal preparedness must
ensure that the Rule of Law forms the elemental basis of any future action and aids protection of
fundamental rights and freedoms.

The section below, examines some of the fundamental rights and freedoms that were
documented in Work Package 1 and unearthed in the literature search.

29Berger, P. ‘Proportionality, Evidence & the COVID-19 - Jurisprudence in Germany’ (2022) European Journal
for Security Research < https://link.springer.com/article/10.1007> accessed May 2023
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“To deny people their human rights is to challenge their very humanity.
Nelson Mandela

Human rights are rights we have simply by virtue of being human beings, such as the right to life
and the right to the enjoyment of the highest attainable standard of physical and mental health.
These universal rights are inherent to us all, regardless of nationality, sex, national or ethnic origin,
colour, religion, language, or any other status.” They are inalienable, interdependent, and
indivisible. Over the years, the commitment to protect these essential rights has been translated
into law. This has manifested in the form of treaties, customary international law, general
principles, regional agreements, national constitutions and domestic law. Through these legal
mechanisms, human rights are expressed and guaranteed.”

As elucidated by the United Nations, international human rights law lays down obligations which
States (countries) are bound to respect. As parties to international treaties, they assume
obligations and duties under international law to respect, to protect and to fulfil human rights.
This includes refraining from interfering with or curtailing the enjoyment of human rights to
ensure respect. States must guard and protect individuals and groups from human rights abuses
and take positive action to facilitate the enjoyment of basic human rights. Through the ratification
of international treaties, Governments undertake to put into place domestic measures and
legislation compatible with their treaty obligations and duties.” This is generally facilitated through
national and regional, legal and regulatory frameworks. These human rights measures may
directly place obligations on a range of actors, including governments and other public authorities,
businesses, civil society organisations and also individuals.”

The following diagram gives an overview of human rights law protections.
Diagram 1 : Human Rights Law Protections

30 UNOHCHR, ‘What are Human Rights?’ <https://www.ohchr.org/en/what-are-human-rights > accessed May
2023

3United Nations, ‘The Foundation of International Human Rights Law'< https://www.un.org/en/about-
us/udhr/foundation-of-international-human-rights-law > accessed may 2023

32n, 31]

3London School of Economics, ‘International Human Rights Law’ Laboratory for Advanced Research on the
Global Economy - Investment in Human Rights <https://blogs.Ise.ac.uk/investment-and-human-
rights/connections/understanding-human-rights/international-human-rights-law/> accessed May
2023
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The ability to challenge human rights violations through effective legal remedies, known as the
justiciability of rights, is ultimately dependant on the specific human rights instrument or law. As
the International Law Association note, human rights monitoring and adjudication has grown
exponentially in recent years, with an abundance of international and regional bodies mandated
to investigate human rights violations.” Yet, these discussions rarely address issues pertaining to
health and scientific areas, which are of direct relevance to PREPARED. Therefore, the section
below examines some of the key human rights issues and challenges that were identified from
research generated in PREPARED WP1. and provides an overview of State obligations, adherence,
and derogation during times of crisis and emergency.

The right to the enjoyment of the highest attainable standard of physical and mental health is
internationally enshrined in Article 12 of the International Covenant of Economic, Social and
Cultural Rights (ICESCR) (1 966).” This right includes many elements, for instance access to health
care, services and medicines, and obligates signatories to ensure the underlying determinants of
health, such as adequate nutrition, safe food and housing; accessible and safe drinking water;
adequate sanitation; healthy working environments; health related education and information

34 petersen, N., & Cismas, I. (Eds.) International Law Association Committee on Human Rights in Times of
Emergency - Interim Report. (2020) < https://www.ila-hg.org/en_GB/documents/ila-committee-
human-rights-in-times-of-emergency-mandate> accessed May 2023

35 International Covenant on Economic Social and Cultural Rights (adopted 16 December 1966) entered into
force 3 January 1976.< https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-economic-social-and-cultural-rights> accessed
May 2023
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and gender equality.” While the right must be realised progressively, states have 'an immediate
obligation to take appropriate steps to ensure continuous and sustained improvement in the
enjoyment of these rights over time."”

In addition, Article 35 of the EU Charter of Fundamental Human Rights states, “Everyone has the
right of access to preventive health care and the right to benefit from medical treatment under
the conditions established by national laws and practices. A high level of human health protection
shall be ensured in the definition and implementation of all Union policies and activities.”"

Article 3 of the Council of Europe Convention on Human Rights and Biomedical Science (Oviedo
Convention) guarantees equitable access to health care for all in accordance with the person's
medical needs.” "Health care" means the services offering diagnostic, preventive, therapeutic and
rehabilitative interventions, and/or clinical trials designed to maintain or improve a person's state
of health or alleviate a person's suffering. This Convention places significant emphasis on the
importance of patient consent, with Article 8 permitting medical staff to work swiftly within
emergency situations and is considered an important tool in the protection of human dignity,
shielding citizens from abusive medical and biomedical innovations and technologies.”

Human rights and global health are inextricably linked. As Sekalala et al assert, the HIV/AIDS
pandemic demonstrated that a human rights-based approach is one of the most effective paths to
achieving public health. This linkage between health and human rights has evolved over 30 years
to provide a solid foundation for response to crises."

36 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 31, The Right to Health,
June 2008 < https://www.ohchr.org/sites/default/files/Documents/Publications/Factsheet31.pdf >
accessed May 2023

37 UNOHCHR, ‘Economic, Social and Cultural Rights' <https://www.ohchr.org/en/human-rights/economic-
social-cultural-rights > accessed May 2023

38 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02
<https://fra.europa.eu/en/eu-charter/article/35-health-care> accessed May 2023

39 Council of Europe, ‘Explanatory Report to the Convention for the protection of Human Rights and Dignity
of the Human Being with Regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine’ European Treaty Series No 164 (1997) <https://rm.coe.int/1680a8e4d0>
accessed May 2023

40 The Embassy of Good Science, ‘Convention on Human Rights and Biomedicine” (2021)
<https://embassy.science/wiki/Resource:5a9ad588-b163-494a-b4b3-fef69e519788> accessed May
2023

41 Sekalaa, S. et al. ‘Health and Human Rights are Inextricably Linked in the COVID-19 Response’ (2020) 5(9)
BM]J Global Health < https://gh.bmj.com/content/5/9/e003359> accessed May 2023
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The recent COVID-19 pandemic highlighted a significant issue in the realisation of the
internationally assured right to health. It has been argued by prominent academics that years of
underinvestment in pandemic preparedness and health systems, reduced access to and disrupted
essential health services. An environment of legacy issues in relation to structural adjustment,
austerity, and poor regulation ultimately caused preventable COVID-19 deaths."” While epidemic
prevention and response are a core element of the right to health, we witnessed governments
struggle to accurately respond. Some failed to invest in their healthcare professionals' health with
reports of scarce and inadequate PPE and resources."” Pre-existing health inequalities caused by
structural inadequacies detrimentally impacted the rights of disadvantaged and marginalised
communities.

Access to Healthcare

The right to access healthcare services is a fundamental determinant of health enshrined in Article
12 of ICESCR. In General Comment 14, the Committee on Economic Social and Cultural Rights
identified four core components to the right, namely Availability, Accessibility, Acceptability and
Quality.* Availability refers to the State obligation to provide a sufficient quantity of functioning
public health and health care facilities, goods and services, while Accessibility requires that health
facilities, goods, and services must be accessible to everyone, without discrimination.”

Access to healthcare during times of crisis and emergency is fundamental to human existence. Yet
recent crises have highlighted structural flaws, a significant lack of planning and ineffective
emergency responses that have created a barrier to those most in need and have substantially
impacted their human rights.

The Ebola crisis of 2013 in West Africa had the effect of paralysing access to healthcare. In Liberia,
at the height of the epidemic, nearly all government hospitals were operating at limited capacity

42 Gostin, L.O. et al, 'Human Rights and the COVID-19 Pandemic : a retrospective and prospective analysis’
(2023) 401 (10371) The Lancet 154-168 <https://www.thelancet.com/journals/lancet/article/P11IS0140-
6736(22)01278-8/fulltext> accessed May 2023

43 Jain, U. 'Risk of COVID-19 due to Shortage of Personal Equipment’ (2020) 12 (6) Cureus
<https://www.cureus.com/articles/33275-risk-of-covid-19-due-to-shortage-of-personal-protective-
equipment#!/> accessed May 2023

# Committee on Economic Social and Cultural Rights, The right to the highest attainable standard of health
(2000) E/C.12/2000/4. General Comment 12 <https://www.escr-net.org/resources/general-comment-
14> accessed May 2023

4 World Health Organisation, ‘Factsheet: Human Rights’ <https://www.who.int/news-room/fact-
sheets/detail/human-rights-and health . > accessed May 2023
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or closed, making access to health care all but impossible."” This was particularly discernible for
patients with malaria and other serious illness or injury, such as trauma or respiratory distress
and those seeking obstetric and maternity healthcare. The United Nations Population Fund
estimates that as many as 120,000 deaths could have occurred due to a lack of primary health
care.”

Access to healthcare services during the COVID-19 pandemic was also severely hindered. Many
staff and services were redirected from non-COVID cases to deal with the onslaught of the
pandemic, reducing access to healthcare for many patients.” A World Health Organisation survey
on continuity of essential health services during the COVID-19 pandemic showed that health
treatments and prevention services were significantly discontinued or reduced." 105 countries
responded to the survey with feedback indicating that all healthcare services were affected,
including “essential services for communicable diseases, noncommunicable diseases, mental
health, reproductive, maternal, newborn, child and adolescent health, and nutrition services.””

One example of the impact on health services was highlighted in the PREPARED Nairobi Report,
which documented health impacts and the plight of sex workers during COVID-19. It details the
closure of essential health clinics impacting sex workers' access to free condoms/pre-exposure
prophylaxis medication, antiretroviral medication and lubricants. The non-availability of support
services meant that many engaged in unprotected sex and the numbers of sexually transmitted
diseases rose. Individuals infected with HIV were unable to access necessary medication due to
clinic closures risking their lives. Clinical Outreach services were disrupted, and workers arrested
as they attempted to provide essential services at the community level.”

The aftermath of the pandemic and the toll it has taken on global healthcare settings, has left
backlogs and delays in non-emergency healthcare in its wake. Evidence from the WHO European
Region notes that the COVID-19 pandemic has stretched health systems and left millions of people

46 McQuilkin, P.A., ‘Health-Care Access during the Ebola Virus Epidemic in Liberia’ (2017) 93(3) American
Journal of Tropical Medicine and Hygiene 931-936
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5590567/> accessed May 2023

47 United Nations Population Fund, ‘Situation Report: Ebola Outbreak Response in West Africa’ Issue 01
(2014) <https://www.unfpa.org/resources/ebola-situation-report-03-nov-2014> accessed May 2023

“Nunez, A., Sreeganga, S.D. and Ramaprasad, A. ‘Access to Healthcare during COVID-19' (2021) 18(6)
International Journal of Environment Research and Public Health <https://www.mdpi.com/1660-
4601/18/6/2980> accessed May 2023

49 World Health Organisation, ‘Pulse Survey on continuity of essential health services during the COVID-19
pandemic’ Interim Report (2020) <https://apps.who.int/iris/bitstream/handle/10665/334048/>
accessed May 2023
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without adequate standards of care. Postponed and cancelled elective surgeries have
overwhelmed already stretched services, leading to “worse health, prolonged recovery and
decreased chances of survival” for many patients.”

Yet recent research has shown that these crises have simply exposed, or ignited a rediscovery, of
pre-existing health inequalities. These existing inequities, which are discussed in further below,
have direct impact on the lives of the most disadvantaged and marginalised groups in society. As
Kawachi states, the social epidemiology of disaster shows that socio-economically disadvantaged
groups are both more likely to be exposed to disaster and more likely to suffer the consequences
of exposure, making them vulnerable to problems such as the interruption of services that follow
inevitably in the wake of disaster.”

PREPARED report on ‘The experiences of frontline health care staff in the UK during the
coronavirus pandemic’ emphasised the issue of health infrastructure prior to COVID-19 and its
impact on the pandemic response. The report noted that the physical health estate had been
under-resourced with pre-existing, prolonged waiting lists for treatments and diagnostic tests.
Hence, the authors assert that the sector was not in a state of readiness or preparedness when
the pandemic hit.

Governmental austerity measures, imposed from the early 2000s impacted on the right to health
in two detrimental ways. Firstly, it created significant social impacts and risks which destabilised
the underlying determinants of health. This occurred through the rising unemployment levels,
poverty, homelessness, and the reduction of social protection programmes. Secondly, it had a
direct impact on frontline access to healthcare service provision. This transpired through cuts to
healthcare services, as well as reductions in health coverage and restricting access to care.” The
British Medical Association has affirmed that pre-existing underinvestment in healthcare, staff

2 World Health Organisation, ‘COVD-19 has caused major disruptions and backlogs in healthcare’ News
Release (2022) <https://www.who.int/europe/news/item/20-07-2022-covid-19-has-caused-major-
disruptions-and-backlogs-in-health-care--new-who-study-finds> accessed May 2023

>3 Kawachi, I. ‘COVID-19 and the ‘re-discovery’ of health inequalities’ (2020) 49(5) International Journal of
Epidemiol 1415-1418 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7543525/> accessed May
2023

>4 Stuckle, D. et al. ‘Austerity and health: the impact in the UKand Europe’ (2017) 27(4) European Journal of
Public Health 18-21 <https://academic.oup.com/eurpub/article/27/suppl 4/18/4430523> accessed
May 2023
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shortages, declining bed stock in healthcare settings, backlogs and waiting lists, and barriers to
emergency care demonstrated a distinct lack of preparedness for the pandemic.”

As noted by the Council of Europe,
“Combined barriers to access to health care have proven lethal during the COVID-19
pandemic. This shows that the right to health cannot be protected at an individual level
only. It requires effective systems that provide for inclusive prevention, treatment and
rehabilitation for all, leaving no one behind and ensuring that structural inequalities are not
magnified over time but pre-empted and addressed.””

Ultimately structural inadequacies need to be addressed in relation to preparing for any further
crises to ensure the internationally assured right to the enjoyment of the highest attainable
standard of physical and mental health.

Protecting the Health of Healthcare Professionals and Frontline Workers

During the COVID-19 pandemic instigation of laws to effectively lockdown global movement in
order to stop the spread of the virus, the closure of workplaces, and restrictions on social
interactions fundamentally altered the working landscape.” It also proved a challenge to labour
laws and workers' rights and illuminated global inequalities in economic terms. As noted by
Dobbins, COVID-19 has starkly revealed global inequalities in workers' rights and working
conditions, with inequalities most acute in lower income countries in the Global South compared
to wealthier countries in the Global North.™ He adds that workers in the Global South are most
likely to work in weakly regulated and informal economies making them more likely to suffer from
poor working conditions, unemployment, exploitation, gender and race discrimination, child
labour, and exposure to health and safety hazards.

Weakened labour rights were exacerbated, as were conditions for the working poor in higher
income countries. In the United States, workers in the occupations earning the lowest average

> British Medical Association, ‘Delivery of healthcare during the pandemic’ BMA Covid Review 3 (2022)
<https://www.bma.org.uk/advice-and-support/covid-19/what-the-bma-is-doing/covid-19-impact-of-
the-pandemic-on-healthcare-delivery> accessed May 2023

% [n,11P5

57 Rodgers, L. ‘Reimagining state responsibility for workers following COVID-19: A vulnerability approach’
(2021) 21(3) International Journal of Discrimination and the Law 191-211
<https://journals.sagepub.com/doi/full/10.1177/13582291211031377> accessed May 2023

8 Dobbins, T. ‘COVID illuminates global inequalities in workers' rights and working conditions’ University of
Birmingham Perspectives <https://www.birmingham.ac.uk/research/perspective/covid-illuminates-
global-inequalities-in-workers-rights.aspx> accessed May 2023
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wage were the most negatively impacted and remained most damaged a year later.” The
Organisation for Economic Co-operation and Development (OECD) note that the young, the low
educated, migrants, racial/ethnic minorities and low-wage workers were over-represented in jobs
that could not be done remotely and were therefore exposed to a higher risk of infection or job
loss when the pandemic began. “Many of those employed in these at-risk jobs were the frontline
workers who continued to work in their physical workplace and in contact with other people
throughout the pandemic to deliver essential goods and services.””

Facing a crisis at the interface, dealing with human suffering, and bearing the personal burdens of
this interaction, has been the plight of healthcare and frontline workers dealing with any number
of emergencies and disasters. Yet these workers are bestowed with the same right to personal
health as those they are treating, and States are required to meet this obligation. Additionally,
Article 7 ICESCR also affirms the right of everyone to the enjoyment of just and favourable
conditions of work, including: remuneration, fair wages, decent living, safe and healthy working
conditions, equal opportunity to be promoted, and rest, leisure and reasonable limitation of
working hours."”

As the PREPARED Task 1.2 Report on the experiences of frontline workers highlights, working
conditions were dire for Healthcare Workers (HCW) during the pandemic in the UK. They
recounted how staff worked long hours in arduous conditions, separated and isolating from
vulnerable members of their families to reduce transmission, and sacrificing annual leave
entitlement to fill the shortage void. Many were subjected to unsettling redeployment leading to
feelings of isolation and reduced personal confidence in their new working environment, with
some voicing concerns regarding insufficient training or information to be able to work effectively.
The increased vulnerability to harm from the virus for some ethnic groups led to difficult decisions
for some ethnic minority staff.

The physical health and life of HCWs is a human rights issue. During the 2015 Ebola crisis, deaths
were disproportionately concentrated among health personnel. As documented by Evans et al, in
2015, 0.02% of Guinea's population died due to Ebola, compared with 1.45% of the country's
doctors, nurses, and midwives. This was even more striking in Liberia and Sierra Leone, with

9 Gould, E. and Kassa, M. ‘Low-wage, low-hours workers were hit hardest in the COVID-19 recession’ (2021)
Economic Policy Institute <https://www.epi.org/publication/swa-2020-employment-report/>
accessed May 2023

0 OECD, ‘The unequal impact of COVID-19. A spotlight on frontline workers, migrants and racial/ethnic
minorities’ (2022) Policy Response < https://www.oecd.org/coronavirus/policy-responses/the-
unequal-impact-of-covid-19-a-spotlight-on-frontline-workers-migrants-and-racial-ethnic-minorities-
f36e931e/> accessed May 2023
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0.11% and 0.06% of the general population killed respectively by Ebola versus 8.07% of the health-
care workers in Liberia, and 6.85% in Sierra Leone, respectively.”

COVID-19 has conveyed a similar story, with healthcare and frontline workers disproportionally
impacted by mortality rates.” During the pandemic, HCWs worked under extremely challenging
conditions, with capacity exceeded in hospital wards and intensive care units. While caring for the
afflicted, they risked their personal health, with the fear and potential to expose family members

to transmission of the virus. They also witnessed the death and iliness of friends and colleagues.”

The provision of adequate personal protective equipment to prevent transmission of the virus
among healthcare workers has also been an issue of concern during the pandemic. In April 2020,
an international web-based survey reported that over half of HCWs respondents had experienced
PPE shortages, nearly a third were reusing PPE and less than half had adequate fit-testing.” At the
outset of the pandemic the World Health Organisation highlighted the disruption to the global
supply of PPE caused by rising demand, panic buying, hoarding and misuse.” This is therefore an
area where it is clear how cooperation at a national, regional and international level would help
prepare for any future crises.

The PREPARED report, ‘Unprepared.: the experiences of health and social care workers during the
coronavirus pandemic in South Africa’, documented structural weaknesses within an already
struggling healthcare service, the impact of poverty and unemployment, exacerbated by post-
apartheid disparities, lead to a harrowingly dangerous working environment for HCWs and SCWs.
Inadequate supplies of PPE and understaffed healthcare settings charted the trajectory to higher
mortality rates, mental health issues and the resurgence of non-communicable diseases. The

62 Evans, D.K., Goldstein, M. and Popova, A. ‘Healthcare workers mortality and the legacy of the Ebola
epidemic’' (2015) 3(8) The Lancet 439-440
<https://www.thelancet.com/journals/langlo/article/Pl1IS2214-109X(15)00065-0/fulltext> accessed
May 2023

63 lyengar, K.P. et al, ‘COVID-19 and Mortality in Doctors’ (2020) 14(6) Diabetes Metab. Syndr. 1743-1746
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7470789/> accessed May 2023

4 Mehta, S. et al. ‘COVID-19: A heavy toll on healthcare workers’ (2021) 9(3) The Lancet 226-228
<https://www.thelancet.com/journals/lanres/article/P11S2213-2600(21)00068-0/fulltext> accessed
May 2023

® Tabah, A. et al, ‘Personal Protective Equipment and intensive care unit health worker safety in the covid-19
era (PPE-SAFE): An international survey' (2020) 59 Journal of Critical Care 70-75
<https://pubmed.ncbi.nim.nih.gov/32570052/> accessed May 2023

6 World Health Organisation, ‘Shortage of personal protective equipment endangering workers worldwide’
(2020) News Release <https://www.who.int/news/item/03-03-2020-shortage-of-personal-protective-
equipment-endangering-health-workers-worldwide> accessed May 2023
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report estimated that between 80,000 and 180,000 HCWs died from the virus between January
2020 and May 2021.

Additionally, the mental health toll on HCWs and frontline staff has been concerning.” Research
indicates that during the Severe Acute Respiratory Syndrome (SARS) epidemic in 2003, a significant
proportion of HCWs reported symptoms of post-traumatic syndrome, depression, anxiety and
fear.” This has been redocumented during the COVID-19 crisis where negative mental health
outcomes, such as post-traumatic stress, anxiety and depressive symptoms, have also been
recorded by HCWs."

The PREPARED Hindi language report notes the stigmatization of HCWs during the COVID-19
pandemic including instances when neighbours barred healthcare providers from entering their
housing complexes, concerned about the risk of spreading infection. This marginalisation caused
undue stress on frontline healthcare providers who were already working in incredibly stressful
situations.”

While people all over the world celebrated the heroics of health care workers and acknowledged
the risks that many frontline workers faced while providing fundamental services, less attention
has been paid to those who refused to work under such dangerous conditions and those who
pointed out that health care workers should not be placed under such high risks. Essex and
Weldon have argued that heroics were required only because of government neglect,
underfunding, and lack of preparation for a pandemic that many knew was likely. They add that
HCWs are justifiably angry, with the pandemic appearing to have led to a substantial uptake in
strike action.”

The value of vaccinations is immeasurable. The WHO claim that immunization currently prevents
3.5-5 million deaths every year from diseases like diphtheria, tetanus, pertussis, influenza and
measles. They state that “immunization is a key component of primary health care and an

67 Spoorthy, M.S., Pratapa, S. K. and Mahant, S. ‘Mental health problems faced by healthcare workers due to
the COVID-19 pandemic - A review' (2020) 51 Asian Journal of Psychiatry
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7175897/> accessed May 2023

68 Chatzittofis, A. et al. lmpact of the COVID-19 Pandemic on the Mental Health of Healthcare Workers'
(2021) 18(4) International Journal of Environmental Research and Public Health 1438
<https://www.mdpi.com/1660-4601/18/4/1435> accessed May 2023
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70 PREPARED Hindi Report

7'Essex, R. & Weldon, S.M. ‘healthcare workers strikes and the Covid pandemic’ (2021) 93(1) New England
journal of Medicine <https://www.nejm.org/doi/full/10.1056/NEJMp2103327> accessed May 2023
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indisputable human right.”” Yet the WHO Global Vaccine Market Report 2022, highlights the
continued inequitable distribution of vaccines, noting that resource poor countries consistently
struggle to access vaccines that are in-demand by wealthier countries. They add that limited
vaccine supply and unequal distribution drive global disparities.” Recent research has highlighted
the beneficial effect of immunization on the reduced death toll from COVID-19 in higher income
countries. "' From a human rights perspective, this is an effect that should be available to all.

Vaccine inequity is a human rights issue. While states have a legal duty under ICESCR’s Article 12
regarding an obligation to ensure access to and the administration of safe and effective vaccines.
It has also been argued that given the potentially deadly nature of COVID-19, the need to combat
it is also required under the right to life in Article 6 of the International Covenant on Civil and
Political Rights (ICCPR).” In addition, Article 15(1) of the ICESCR provides the right to enjoy the
benefits of scientific progress and its applications.” All rights assured under ICESCR must be
realised progressively, through national and international assistance and co-operation. (Article

2(1))

The right for all to benefit from scientific and medical discovery is an assured human right. The
Committee on Economic, Social and Cultural Rights assert in General Comment 25 (the right to
science), the Venice Statement on the Right to Enjoy the Benefits of Scientific Progress and its
Applications (2009), the Universal Declaration on Bioethics and Human Rights, adopted by
UNESCO in 2005, and the Recommendation on Science and Scientific Researchers, adopted in
2017, all uphold the human right to science.” The General Comment advances that science ought
to serve peace and human rights over all other purposes.” Therefore, use of Open Science and

72 World Health Organisation, ‘Vaccines and immunizations’ <https://www.who.int/health-topics/vaccines-
and-immunization#tab=tab 1> accessed May 2023

73 World Health Organisation, ‘Global Vaccine Market Report’ (2022) <https://www.who.int/news/item/09-11-
2022-who-releases-first-data-on-global-vaccine-market-since-covid-19>

74 Joseph, S & Dore, G. ‘Vaccine Apartheid? A Human Rigjhts Analysis of COVID-19 Vaccine Inequality (2022)
Journal of Transnational Law and Policy, forthcoming </oseph500364-Accepted.pdf> accessed May
2023

> https://research-repository.griffith.edu.au/bitstream/handle/10072/406322/Joseph500364-
Accepted.pdf?sequence=3

76 [n, 35] Article 15 ICESCR

77 CESCR, ‘General Comment No 25 on Science and economic, social and cultural rights and of the ICESCR’
(2020) E/C.12/GC/25 <https://docstore.ohchr.org> accessed May 2023

78 Smith, T. ‘Scientific purpose and human rights: evaluating general Comment 25 in light of major
discussions in the Travaux Preparatoires of the UDHR and ICESCR’ 38(3) Nordic Journal of Human
Rights 221-236 <https://www.tandfonline.com/doi/epdf/10.1080> accessed May 2023
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Open Access to research findings has gained in momentum, highlighting the value of global
collaboration in science to fairly distribute knowledge and power between States.”

In 2021, the COE, Committee on Bioethics stated that “the public health crisis caused by a
pandemic must not undermine the respect for human dignity and the protection of human
rights.”” In its statement, the Committee emphasised the critical importance of equitable access to
vaccination. In February 2022, UN Secretary-General Antonio Guterres called vaccine inequity the
“biggest moral failure of our time.” * In addition, the UN reaffirmed that, under international
human rights law, States have a duty to cooperate to ensure vaccine solidarity. The failure of
States to ensure optimal global vaccine solidarity is considered contrary to the values and
obligations embodied in Articles 55 and 56 of the Charter of the United Nations in relation to
international economic and social cooperation.™

In addition, The PREPARED English Language Report documents that lower- and middle-income
countries (LMICs) that participated in COVID-19 research and provided samples, ended up paying
more for the vaccines compared to higher income country counterparts. They assert that there
was a stark inequity in sharing data, samples and benefits resulting from research.

Apart from the global aspects of the problem, issues have also been observed at the regional and
national levels, even in regions such as the EU, where the availability of vaccines was significantly
broader, when compared to less privileged regions of the world. Within the EU, many
governments had to prioritise certain population groups in vaccine allocation in order to minimise
death and severe illness and reduce pressure on national healthcare systems. However, the
criteria for defining the priority groups had not always considered particular vulnerabilities of

79 Kunz, R. ‘Opening Access, Closing the Knowledge Gap? Analysing GC No.25 on the Right to Science and its
Implication for the Global Science System in the Digital age’ (2021) ZaoRV 23-46
<https://www.nomos-elibrary.de/10.17104/ > accessed May 2023

80 Council of Europe Committee on Bioethics (DH-BIO) ‘Covid-19 & Vaccines: Ensuring equitable access to
vaccination during the current and future pandemics’ <https://rm.coe.int/dh-bio-statement-vaccines-
e/1680a12785 > accessed May 2023

Also see: Council of Europe Committee on Bioethics, ‘Guide to Public Debate on Human Rights and
Biomedicine’ (2019) <https://rm.coe.int/prems-009521-ex-061320-gbr-2007-guide-on-public-debate-
16x24-web/1680a12679 > accessed May 2023

81 United Nations, ‘ Calling Vaccine Inequity ‘Biggest Moral Failure of our Times' Secretary-General Press
Release (Feb, 2022) <https://press.un.org/en/2022/sgsm21137.doc.htm> accessed May 2023

820HCHR, ‘Solidarity on COVID-19 vaccines key step in bridging rights divide between rich and poor
countries’' Press Release (Oct 2022) <https://www.ohchr.org/en/press-releases/2022/10/solidarity-
covid-19-vaccines-key-step-bridging-rights-divide-between-rich> accessed May 2023;
https.//www.un.org/en/about-us/un-charter/chapter-9
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certain groups, including diverse marginalised groups, such as Roma, Travellers, the homeless and
those with drug dependencies.”

On a more general note, a recent article in The Lancet notes that the ethical distribution of life-
saving medical and public health interventions in reference to vaccine development, to
marginalised populations has often been overlooked. As Binagowaha et al assert, by ensuring the
ethical inclusion of vulnerable groups in the vaccine development process and making a safe,
effective vaccine accessible to all, pharmaceutical companies, governments, and international
organisations can usher in a new era of global health that relies solely on ethical decision
making."

From a human rights perspective, States are under a legal obligation to provide their citizenry with
accurate healthcare information. The Committee on Economic and Cultural Rights, when
addressing the substantive issues of the right to health stated that, “The prevention, treatment
and control of epidemic, endemic, occupational and other diseases” (art. 12.2 (¢)) requires the

establishment of prevention and education programmes for behaviour-related health concerns.””’

The era of COVID-19 has produced not only a new global pandemic, but a tide of disinformation,
misinformation and distrust in science. As noted by the OECD, at a time when citizen trust and
compliance with measures of lockdown, healthcare and hygiene guidelines was of utmost
importance, a surge in disinformation essentially undermined government responses to the
pandemic and put people’s health at risk. A tide of conflicting information, unproven prevention

86

techniques and medical interventions swamped the Internet.” The main source of this

8 European Union Agency for Fundamental Rights, ‘Coronavirus Pandemic in the EU - Fundamental Rights
Implications: Vaccine Rollout and Equality of Access in the EU’ (2021)
<https://fra.europa.eu/sites/default/files/fra_uploads/fra-2021-coronavirus-pandemic-eu-bulletin-
vaccines_en.pdf> accessed May 2023

84 Binagwaho, A., Mathewos, K. & Davis, S. ‘Time for the ethical management of COVID-19 vaccines’ (2021)
9(8) The Lancet 1169-1171 <https://www.sciencedirect.com/science/article/pii/S2214109X21001807>
accessed May 2023

85 CESCR, ‘General Comment 14: The right to the highest attainable standard of health (Article 12 of the
ICESCR)' (2000) E/C.12/2000/4 <https://docstore.ohchr.org/SelfServices/> accessed May 2023

8 OECD, Transparency, communication and trust: The role of public communication in responding to the
wave of disinformation about the new coronavirus’ (2020) Policy Response
<https://www.oecd.org/coronavirus/policy-responses/transparency-communication-and-trust-the-
role-of-public-communication-in-responding-to-the-wave-of-disinformation-about-the-new-
coronavirus-bef7ad6e/> accessed May 2023
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information could be located on social media platforms such as Twitter, YouTube, and Facebook.”
The WHO referred to this phenomenon as an ‘infodemic’.”

Peopled were overloaded by a bombardment of misinformation, which resulted in interference in
their behaviour and health outcomes. Mednez Rocha et al note that approximately 800 people in
Iran died following dissemination of a popular myth that consumption of pure alcohol (methanol)
could eliminate the virus, with a further 5,876 people hospitalized with methanol poisoning.™
Additionally, incidents of social disturbances and violence, and attacks on health professionals
were attributed to the spread of misinformation.”

Vaccine uptake was seen as one of the casualties of the ‘infodemic’. There were a number of key
misinformation streams that diluted the impact of the global vaccine drive, including lengthy lists
of potential side-effects; conspiracy theories on hidden and secret societies, and questions
concerning the contents of the vaccine.” Given that vaccine inequity marred this period, academic
commentary noted that this issue was predominant (and vexingly) in regions where vaccines were
readily available, suggesting that low uptake was fuelled by the unusual combination of reduced
levels of mortality and intense anti-vaccination propaganda. *

Lockdowns, social distancing measures, healthcare and hygiene guidelines, daily government
updates, statistical data on infection rates and the number of deaths, the inability to visit relatives
in hospitals and care facilities, reduced access to healthcare services, created a new world for
many. Distrust in the science underpinning the vaccines mushroomed in an environment of the
unknown. This coupled with a potential mistrust of governing bodies and drug companies and

87 Bautista, J.R., Zhang, Y & Gwizdka, J. ‘Healthcare professionals’ acts of correcting health mis-information on
social media’ (2021) 148(3) International Journal of Medical Informatics
<https://www.researchgate.net/profile/lohn-Robert-Bautista/publication/348154342> accessed May
2023

8 World Health Organisation, ‘Novel Coronavirus (2019-nCov) Situation Report 13) (2020)
<https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200202-sitrep-13-ncov-
v3.pdf> accessed May 2023

8 Mendes Rocha, Y. et al. ‘The impact of fake news on social media and its influence on health during the
COVID-19 pandemic: a systematic review' (2021) Journal of Public Health (Berl.)
<https://link.springer.com/article/10.1007/s10389-021-01658-z> accessed May 2023
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Journal of Medical Internet Research <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9359307/>
accessed May 2023
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<https://www.bmj.com/content/380/bmj.p8> accessed May 2023
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marginalised communities avoiding vaccination because of historically negative experiences with
healthcare or a lack of effective health messaging contributed to vaccine hesitancy.”

Trusted sources of information are essential during crisis and emergency. Governments, in the
development of responses, policy and legislation, and the wider public, in relation to individual
decision-making, require confidence in science’s ability to provide reliable knowledge and
evidence, therefore research integrity has a huge part to play in the establishment of trust.”
Bramsteat points to the rapidity of research response to crisis and the increased risk of honest
error as well as misconduct.” In her article, “The carnage of substandard research during the
COVID-19 pandemic: a call for quality” she notes that there was the potential for fewer reflective
and rest periods, which facilitated missed opportunities for quality checks such as robust reviews
of study applications by research ethics committees.

In addition, concerns have been raised regarding reduced procedural, ethical and legal rights of
research participants. There are a number of key principles that apply to the inclusion of human
participants in research. These fundamental requisites include that the dignity and rights of
individuals and groups should be respected; the research should maximise benefits for
participants and minimise risk and harm,; participation should be voluntary and appropriately
informed; and participants should have a right to refuse to participate, free of consequences, and
can withdraw from the research for any reason and at any time.”

Yet, the COVID-19 pandemic presented unique challenges to obtaining informed consent from
research participants. As Rothwell et al note, one obvious change was that almost all of the
informed consent procedures were conducted remotely and/or through electronic consent. ” In
particular they documented a number of specific changes and challenges during COVID-19:

e Increased use of e-consent.

% [n, 92]

% Winttelin, F et al, ‘Predicting Public Trust in Science: The Role of Basic Orientations Towards Science
Perceived Trustworthiness of Scientists and Experiences with Science’ (2022) 6 Frontiers in
Communication <https://www.frontiersin.org/articles/10.3389/fcomm.2021.822757/full> accessed
May 2023

% Bramstedt, K.A. ‘The Carnage of Substandard Research during COVID-19 Pandemic: a call for quality’
(2020) 46(12) Journal of Medical Ethics 803-807 <https://jme.bmj.com/content/46/12/803> accessed
May 2023

% UK Research and Innovation, ‘Human Participants in Research’ <https://www.ukri.org/about-us/policies-
standards-and-data/good-research-resource-hub/human-research-participants/> accessed June
2023

97 Rothwell, E. et al. ‘Informed Consent: Old and new challenges in the contect of the COVID-19 pandemic’
(2021) Journal of Clinical and Translational Science <https://www.cambridge.org/core/services/aop-
cambridge-core/content/view/E2493899> accessed June 2023
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e Increased use of remote consent.

e Increase in barriers for obtaining signatures.

¢ Increased use of clinical team to consent.

e Increased use of legally authorised representatives.
e Increased use of waiver of signatures.

e Increase in re-consenting when capacity returned.”

This issue was documented in the PREPARED German Language Report, which pointed to
ineffective processes to ensure informed consent during the COVID-19 pandemic and other crises.
This, the authors added, is contrary to the right to self-determination (Selbstbestimmungsrecht),
detailed in Article 2 of the Germany’s constitution.”

It has also been advanced that a sizable number of smaller, low-quality research studies were
published in relation to COVID-19. This, accompanied with rapid peer-review and rapid evidence
syntheses, arguably paved the way for questionable research practices at the expense of rigorous,
high-quality research which ultimately directly affected patients and health systems.""

The PREPARED French Language Report recounted investigations launched by governmental
authorities in 2022 which led to a series of accusations of scientific fraud and unethical behaviour
at IHU-MI that triggered public legal action and concern that non-compliant medical prescription
protocols or ethical breaches in clinical research in at least three research projects could reach
criminal classification.

Ensuring research integrity, particularly during times of crises and emergency, provides
confidence and trust in the methods used and the findings of any research. By fostering a
research environment which advocates for honesty, rigor, transparency, open communication, the
care and respect of all participants and accountability, mechanisms for effective policy making and
public trust are established."" This approach is critical for nurturing confidence in information and,

%[n96lp2

9 PREPARED German Language Report

190 | awson, D.O. et al. ‘Lessons from the COVID-19 pandemic and recent developments on the
communication of clinical trials, publishing practices, and research integrity’ (2022) 23 Trials 671
<https://trialsjournal.biomedcentral.com/articles/10.1186/s13063-022-06624-y> accessed May 2023

101 University of Edinburgh, ‘What is research integrity?’ (2021) <https://www.ed.ac.uk/research-
office/research-integrity/what-is-research-integrity> accessed May 2023
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as Bouter proclaims, needed to banish the “three deadly sins of scientific and scholarly research:

n 102

fabrication, falsification and plagiarism”.

While it is vital that States provide accurate healthcare information, one could also logically argue
that States are under a contemporary yet similar legal obligation to tackle pervasive
misinformation to ensure that their citizenry may make well-informed, individual healthcare
decisions. Therefore, there is a global, regional and national need to counter false disinformation
and misinformation.

The importance of personal data privacy and protection has become ever more salient in an ever-
growing digital world. In 2021, the UN Conference on Trade and Development reported that 137
out of 194 countries had put in place legislation to secure the protection of data and privacy."
Rigorous personal data protection is swiftly becoming a fundamental human right. As Human
Rights Watch state, comprehensive data protection laws are essential for protecting human rights,
including the right to privacy and related freedoms that depend on our ability to make choices
about how and with whom we share information about ourselves.” In some instances, the
collection of personal data may be considered to interfere with the right to respect for one’s
private life enshrined in Article 12 of the Universal Declaration on Human Rights (UDHR); Article 17
of the International Covenant on Civil and Political Rights (ICCPR); Article 8 of the European
Convention on Human Rights (ECHR); and Article 11 of the American Convention on Human Rights

(ACHR)."”

The importance of data protection in modern society should not be underestimated. Data
protection harms can arise through the use or misuse, or loss of personal data, or from an
inability to effectively exercise data rights. These harms can potentially have a variety of impacts
on individuals, ranging from financial loss and emotional distress to the possibility of physical

192 Bouter, L. ‘What research institutions can do to foster research integrity’ (2020) 26 Science and
Engineering Ethics 2363-2369 <https://link.springer.com/article/10.1007/s11948-020-00178-5>
accessed May 2023

193 UNCTAD, ‘Data Protection and Privacy Legislation Worldwide' <https://unctad.org/page/data-protection-
and-privacy-legislation-worldwide > accessed May 2023

194 Human Rights Watch, ‘The EU General Data Protection Regulation’ (2018)
<https://www.hrw.org/news/2018/06/06/eu-general-data-protection-regulation> accessed May 2023

105 Beduschi, A. ‘Taking stock of COVID-19 health status certificates: legal implications for data privacy and
human rights’ (2022) Big Data & Society 1-5
<https://journals.sagepub.com/doi/pdf/10.1177/20539517211069300> accessed May 2023
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harm. In addition, they may also have an impact on society, for example impacting judicial and
democratic processes. "

Yet the onset of COVID-19 saw States clamber to hurriedly gather health information from their
citizens to aid better understanding and contain the spread of the virus. This included the creation
of digital track and trace applications, for the purposes of notifying people who had recently been
in contact with a positively diagnosed person, providing them with guidance on how to proceed to
avoid the further spreading of the disease, and getting in touch with public health authorities."”
The data gathered was also required by decision makers in all sectors including government,
public services, health care, social care, commercial companies, to make effective strategic,
operational and tactical decisions quickly across all governance levels.”

As Dwivedi et al note, the pandemic has highlighted how important technologies, such as Artificial
Intelligence, have become in assisting decision makers to make the most effective and efficient
decisions to deal with unprecedented crises."” However, the widespread use of these
technologies, and the use of health data for research purposes, presents a number of security and
privacy implications, particularly as these approaches gathered personal data and sensitive
information. These points were raised in the PREPARED English Language Report, which noted
that while Research Ethics Committees are recognised as having a role in supporting rapid data
sharing during health emergencies different jurisdictions have diverse data protection rules thus
leading to challenges of ensuring responsible cross-border data sharing in ways that comply with
ethical principles to protect data subjects.

Concerns have also been raised regarding privacy and transparency, and questions have been
raised pertaining to the applicability of existing personal data protection mechanisms, such as the

110

European General Data Protection Regulation (GDPR), during crisis and emergency situations.

1% Wood, S. et al. ‘Review of literature relevant to data protection harms’' (2022) The Information
Commissioner’s Office (UK) <https://ico.org.uk/media/about-the-ico/documents/4020142/plum-
review-of-literature-relevant-to-data-protection-harms-v1-202203.pdf> accessed May 2023

197 Scantamburlo, T. et al. ‘COVID-19 and tracing methodologies: A lesson for the future society’ (2021) 11(5)
Springer Nature 1051-1061 <https://www.ncbi.nIm.nih.gov/pmc/articles/PMC8346340/> accessed
May 2023

198 Dwivedi, Y.K. et al. lmpact of COVID-19 pandemic on information management research and practice:
transforming education, work and life' (2020) 55 International Journal of Information Management
102211 <http://hdl.handle.net/10454/18111> accessed May 2023

103 [n, 108]

110 European Parliament, Regulation (EU) 2016/679

<https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679> accessed May 2023
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GDPR governs how the personal data of individuals in the EU may be processed and transferred.
The legislation defines individuals’ fundamental rights in the digital age; the obligations of those
processing data; methods for ensuring compliance and sanctions for those in breach of the

""" One of the key aims of the legislation has been to empower individuals with rights and
give them control over their personal data. Data subjects (individuals) are granted the right of
access, the right to rectification, the right to erasure, the right to restrict processing, the right to
data portability, the right to object and the right not to be subject to a decision based solely on
automated processing.'”

rules.

During the COVID-19 pandemic the Council of Europe reaffirmed that while it is crucial to make
clear that data protection could in no way be an obstacle to save human lives, it was equally
crucial to assert that the exercise of human rights, and the rights to privacy and to data protection
were still applicable.'”

Yet, in March 2020, the Chair of the European Data Protection Board stated that, the GDPR should
be interpreted as broad legislation which explicitly provides for the rules to apply to the
processing of personal data in a context such as the one relating to COVID-19. This includes the
legal grounds to enable employers and the public health authorities to process personal data in
the context of epidemics, without the need to obtain the consent of the data subject. This applies
for instance when the processing of personal data is necessary for the employers for reasons of
public interest in the area of public health or to protect vital interests (Art. 6 and 9 of the GDPR) or
to comply with other legal obligations.""

Additional guidance from the Board in April 2020, noted that GDPR provides special rules for the
processing of health data for the purpose of scientific research that were applicable in the context
of the COVID-19 pandemic. It advised that it was the responsibility of national legislators of each
Member State to enact specific laws pursuant to Article (9) (2) (i) and (j) GDPR to enable the
processing of health data for scientific research purposes. The processing of health data for the
purpose of scientific research must also be covered by one of the legal bases in Article 6 (1) GDPR.

"1 Council of the European Union, The General Data Protection Regulation’ (2022)
<https://www.consilium.europa.eu/en/policies/data-protection/data-protection-regulation/>
accessed May 2023

12 European Data Protection Supervisor, ‘Rights of the Individual’ <https://edps.europa.eu/data-
protection/our-work/subjects/rights-individual_en > accessed May 2023

13 Council of Europe, ‘COVID-19 and Data Protection’ <https://www.coe.int/en/web/data-protection/covid-
19-data-protection> accessed May 2023

114 European Data Protection Board, ‘Statement by the EDPB Chair on the processing of personal data in the
context of the COVID-19 outbreak. (2020) <https://edpb.europa.eu/news/news/2020/statement-
edpb-chair-processing-personal-data-context-covid-19-outbreak_en> accessed May 2023
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All enacted laws based on Article (9) (2) (i) and (j) GDPR must be interpreted in the light of the
principles pursuant to Article 5 GDPR and consider the jurisprudence of the European Court of
Justice.1?®

In 2021, the Global Privacy Assembly conducted a survey on the most pressing privacy issues
arising from the pandemic, which highlighted six major concerns:

1. Processing and sharing of personal data collected in vaccination programmes to facilitate
international travel and domestic activities;

2. Processing and sharing of health data (e.g. COVID-19 test results), travel history and/or

contact history to facilitate international travel and domestic activities;

Handling of health data in ‘health passports’ and / or ‘health codes’;

Health monitoring of incoming travellers;

Handling of personal data in contact tracing measures (e.g. contact tracing apps); and

Handling of children’s or students’ data associated with the use of e-learning and online

schooling technologies.'"”

o v kW

Christofidou, Lea and Coorevitis' research on GDPR, COVID-19 and the ethical considerations of
data protection during a time of crisis, found that the use of exemptions under 9(2) and the use of
new track and trace technologies, were a real test of how responsive privacy and personal data
protections were for health research in times of crisis. They state that the unanticipated nature of
the pandemic and views surrounding the impact of GDPR, the implications of retaining rapidly
collected personal data at scale and the societal and ethical impacts, are likely to evolve and
require further research."”

Essentially, the use of personal data in crisis and emergency situations creates a question of
balance between individual and collective rights. It also generates questions concerning necessity
and proportionality.

"5 European Data Protection Board, ‘ Guidelines 03/2020 on the processing of data concerning health for
the purposes of scientific research in the context of the COVID-19 outbreak’ (2020)
<https://edpb.europa.eu/sites/default/files/files/file1/edpb guidelines 202003 _healthdatascientificre
searchcovid19_en.pdf>

116 Global Privacy Assembly,” Working Group on COVID-19 related privacy and data protection issues Report’
(2021) <1.3j-version-4.0-working-group-on-covid-19-related-privacy-and-data-protection-issues-
adopted _en.pdf> accessed May 2023

"7 Christofidou, M., Lea, N. and Coorevits, P. ‘A Literature review on the GDPR, COVID-19 and the Ethical
Considerations of Data Protection During a Time of Crisis' (2021) 30(1) Yearbook of Medical
Informatics 226-232 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8416196/#|Rchristofidou-17>
accessed May 2023
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As asserted by the UN any data, used and processed in the context of the COVID-19 pandemic
should be rooted in human rights and implemented with due regard to applicable international
law, data protection and privacy principles. They add that “any measures taken to address the
COVID-19 pandemic should also be consistent with the mandates of the respective UN System
Organizations and take into account the balancing of relevant rights, including the right to health
and life and the right to economic and social development.”"

This approach is also advocated in the PREPARED Hindi Language Report, which asserts that there
must be a balance between protecting a person’s rights versus safeguarding public interests; i.e.
protecting privacy to shield the individual from discrimination, stigmatization, and criminalization
of illness during health crises versus public interests.

This importance of data protection during emergencies was also highlighted in the PREPARED
Japanese Language Report. The report detailed research practices following the 2011 earthquake,
tsunami and resulting nuclear accident, when the personal data of 27,000 residents was
inappropriately handled due to a lack of consent.

UN guidance suggested robust methods for data use, advising that it:

e Be lawful, limited in scope and time, and necessary and proportionate to specified and
legitimate purposes in response to the COVID-19 pandemic;

e Ensure appropriate confidentiality, security, time-bound retention and proper destruction
or deletion of data in accordance with the aforementioned purposes;

e Ensure that any data exchange adheres to applicable international law, data protection and
privacy principles, and is evaluated based on proper due diligence and risks assessments;

e Be subject to any applicable mechanisms and procedures to ensure that measures taken
with regard to data use are justified by and in accordance with the aforementioned
principles and purposes, and cease as soon as the need for such measures is no longer
present; and

e Betransparentin order to build trust in the deployment of current and future efforts
alike."

Importantly, and in conclusion, the joint statement read, although this guidance was aimed to
address the challenges of the pandemic, it may well serve as a precedent for using data to

"8 UN (et al), Joint Statement on Data Protection and Privacy in the COVID-19 Response’ (2020)
<https://www.un.org/sites/un2.un.org/files/2020/11/joint_statement_on_data_protection_and_privac
y_in_covid-19 response.pdf> accessed May 2023

13 [n, 118] P2
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respond, “to any future crises of a similar scale quickly and while respecting data protection and

120

privacy.

Global food insecurity is an issue that continues to intensify and is fundamentally a growing crisis
and emergency. The 2022 Global Report on Food Crisis Mid-Year Update documented that in 45
countries, up to 205 million people are expected to face acute food insecurity and require urgent
assistance.”' The World Food Programme attributes the unprecedented food crisis to a ‘deadly’
combination of factors. This includes endemic levels of world conflict; the climate crisis which
continues to destroy lives, crops and livelihoods; the global price of fertilizer, which currently

122

remains at a ten-year high; and operating costs.

Food insecurity is a serious social and public health problem which is further exacerbated in times
of crisis and emergency. During the COVID-19 pandemic resource-limited countries were
particularly impacted by food shortages.* There was a documented increase in food shortages,
food prices, and loss of income which interrupted the flow of consistent access to nutritious food
sources, which is associated with chronic physical and mental health problems and death.”' The
conflict in Ukraine has triggered energy and food supply challenges, worsening existing food
systems vulnerabilities in the aftermath of COVID. As the European Parliament Think Tank note:
“The supply shock provoked by the blockade of Ukrainian exports, coupled with record price levels
for energy and basic commodities, led several nations to adopt export restrictions, fuelling market
shocks and speculative operations, leading to unpredictability in global food supply.””

120, 118] P2

121 Food and Agriculture Organisation of the UN, ‘Hunger Hotspots - FAO-WFP early warnings on acute food
insecurity’ (2022) <https://reliefweb.int/report/world/hunger-hotspots-fao-wfp-early-warnings-acute-
food-insecurity-october-2022-january-2023-outlook> accessed May 2023

122 World Food Programme, ‘A Global Food Crisis 2023: Another year of extreme jeopardy for those
struggling to feed their families.’ <https://www.wfp.org/global-hunger-crisis> accessed May 2023

123 Singh, D.R. et al, ‘Food insecurity during COVID-19 pandemic: A genuine concern for people from
disadvantaged communities and low-income families in Province 2 of Nepal' (2021) PLOS One
<https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0254954> accessed May 2023

124 Paslakis, G., Dimotropoulos, G. and Katzman, D.K. ‘A call to action to address COVID-19 induced global
food insecurity to prevent hunger, malnutrition and eating pathology’ (2020) 79(1) Nutrition Review
114-116 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7454780/> accessed May 2023

125 European Parliament Think Tank, ‘Russia’s war on Ukraine: Impact on global food security and EU
response: Briefing' (2022)
<https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2022)733667> accessed May
20223
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Yet the right to food is a human right, enshrined in a number of international and regional
conventions. Internationally, it is recognized in the 1948 Universal Declaration of Human Rights as
part of the right to an adequate standard of living, and is enshrined in the ICESCR Article 11(2),
which states “The States Parties to the present Covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take, individually and through international cooperation,
the measures, including specific programmes.” In addition, it can be found in many national
constitutions, for example, in India and South Africa.”” The right to food is inclusive and is broader
than the basic supply of calories required for human existence but expands to all nutritional
elements that a person needs to live a healthy and active life and to the means to access them."™ It
is therefore imperative that States engage in global cooperation to instigate a credible plan of
action to challenge the realities of current food security issues in order to meet their human rights
obligations.

The human rights of those living without a home or shelter are already detrimentally impacted by
virtue of their lack of safe accommodation. The UN estimate that globally, 1.6 billion people
worldwide live in inadequate housing conditions, with about 15 million forcefully evicted every

129
year.

Inadequate housing conditions made the COVID-19 pandemic worse. As illuminated by the
PREPARED Report on the experiences of health and social care workers in South Africa, the
country struggled with overcrowding in informal settlements, shack dwellings and densely
populated townships. This meant that social distancing was all but impossible. For many
communities there was no access to running water, families shared communal bathroomes, toilets,
water pumps and taps. This culminated in the inevitable and speedy transmission of the virus. The
report states that South Africa recorded the greatest number of COVID-19 cases and deaths in
Africa.

126 [n, 35] ICESCR Article 11 (2)

127 Knuth, L. and Vidar, M. ‘Constitutional and Legal Protection of the Right to Food Around the World' (2011)
Food and Agriculture Organisation of the UN Report <http://www.oda-
alc.org/documentos/1340937409.pdf>accessed May 2023

128 OHCHR, ‘The Right to Adequate Food - Fact Sheet 34’
<https://www.ohchr.org/sites/default/files/Documents/Publications/FactSheet34en.pdf> accessed
May 2023

129 UN, ‘Everyone included in social protection. Everyone included - how to end homelessness'’
<https://www.un.org/tr/desa/everyone-included-%E2%80%93-how-end-homelessness> accessed
May 2023

PREPARED = Pro-active Pandemic Crisis Ethics and Integrity Framework Page 41 of 81


http://www.oda-alc.org/documentos/1340937409.pdf
http://www.oda-alc.org/documentos/1340937409.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/FactSheet34en.pdf
https://www.un.org/tr/desa/everyone-included-%E2%80%93-how-end-homelessness

In addition, people experiencing homelessness typically have limited resources and likely have
past exposure to harrowing events putting them at a higher risk of adverse physical and
psychological reactions following a public health emergency or disaster."™ This group are already
at a much greater likelihood of having experienced trauma in their lifetime, and therefore require
trauma sensitive responses.

The COVID-19 Pandemic highlighted how a lack of access to adequate housing was a “potential
death sentence for people living in homelessness.”" People experiencing homelessness become
more vulnerable to an increased risk of disease spread and health complications, and limited
access to health information.'™ The Government direction to stay at home, was simply impossible
for those without accommodation. In particular, access to safe water, sanitation, and hygiene
became a key issue for the protection of health. The closing of indoor public spaces such as
libraries and public bathrooms further reduced their access to hygiene facilities such as showers,
toilets and sinks."”

As Liera et al assert, people experiencing homelessness face frequent violations of their human
rights to water and sanitation, this negatively affected their health and dignity and detrimentally
impacted their ability to stave off the virus." They add that around 2.4 billion people continue to
lack access to handwashing with soap and water even though the human right to water and
sanitation was recognized by the UN General Assembly in 2010 and 2015 respectively.

It is imperative to note that homelessness, whether during a crisis or in times of normalcy, is a
violation of human rights. As noted by the UN Special Rapporteur on the Right to Adequate
Housing in 2020, the core protections provided by the right to housing, as well as the right to
health and the right to food, are so fundamental to human dignity and the preservation of life that
they can never be suspended, even in a state of emergency."”

130 https://www.phe.gov/Preparedness/planning/abc/Pages/homeless-trauma-informed.aspx

131 Farha, I. ‘COVID-19 Guidance Note - Protection for those living in Homelessness’ UN Special Rapporteur
on the Right to Adequate Housing (2020) <http://unhousingrapp.org/user/pages/07.press-room/>

132 Zufferey, C. et al, ‘Caring for people experiencing homelessness in times of crisis’ (2022) 79 International
Journal of Disaster Risk Reduction
<https://www.sciencedirect.com/science/article/pii/S2212420922003764> accessed May 2023

133 [n, 132]

134 Liera, C. et al. 'Human Rights, COVID-19 and barriers to safe water and sanitation among homeless in
Mexico City’ (2023) Frontiers in Water <https://www.diva-
portal.org/smash/get/diva2:1745660/FULLTEXTO1.pdf> accessed May 2023
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As the world becomes even more aware of the climate disaster and the impacts it has on human
existence, the importance of protecting the natural environment and its vital resources during
crisis, emergency and armed conflicts is increasingly recognized in the global arena. The
continuing war in Ukraine has heightened concern in this area, as has the learning from other
conflicts. The conflict in Yemen is one such example. Here attacks on water infrastructure cut off
access to safe drinking, which in turn exacerbated an outbreak of cholera, resulting in the death of
thousands."™

There have been a number of recent efforts to enhance the legal framework in this field,
particularly in relation to protection of the environment during armed conflict, by the International
Law Commission (ILC)."” The Commission have proposed 27 draft principles for the Protection of
the Environment in Relation to Armed Conflict (PERAC), including measures for prevention of
environmental damage during conflicts and remediation in the aftermath."™ The United Nations
General Assembly will soon vote on their adoption.

During times of emergency and crisis, States have the option to derogate from certain human
rights obligations for a limited period of time. Four major human rights treaties contain a
derogation clause, these include, Article 15 of the European Convention on Human Rights (the
ECHR), Article 4 of the International Covenant on Civil and Political Rights (ICCPR), Article 27 of the
American Convention on Human Rights (ACHR) and Part V Article F of the European Social Charter
(ESC). All derogation provisions require the States parties to (i) officially notify the respective treaty
regime, (ii) indicate the reasons for the derogation, and (iii) notify when the derogation is
terminated."

One example is the European Convention on Human Rights, Article 15, which sets out the
conditions for derogation. In states:

136 pearhouse, R. Towards Better Protecting the Environment in Armed Conflict’ (2021) Blog Post
<https://www.newsecuritybeat.org/2021/05/> accessed May 2023

137 Geneva Environment Network, ‘Environmental Impact of Armed Conflict’ (2023
<https://www.genevaenvironmentnetwork.org/resources/updates/protecting-the-environment-in-
armed-conflict/> accessed May 2023

138 International Law Commission, ‘Draft Principles on protection of the environment in relation to armed
conflicts’ (2022) <https://legal.un.org/ilc/texts/instruments/english/draft_articles/8 7 2022.pdf>
accessed May 2023

139 Opinio Juris, To notify or not notify: Derogations from human rights treaties’ (2020)
<http://opiniojuris.org/2020/04/18/to-notify-or-not-to-notify-derogations-from-human-rights-
treaties/> accessed May 2023
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In time of war or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations under [the]
Convention to the extent strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under international law. **

In addition, it also limits the measures States may take in the course of any derogation and
describes the procedural requirements that any State making a derogation must follow. "'

Art. 4(1) ICCPR provides an example of the conditions for the declaration of a state of emergency:

The situation must amount to a public emergency ‘threatening the life of the nation'.

The derogation must be proportionate to the ‘exigencies of the situation’ (principle of
proportionality)

The derogation must be consistent with a State’s other obligations under international law
Derogations need to be compatible with the protection from discrimination on the basis of

142

race, colour, sex, language, religion or social origin.

As advanced by the OHCHR, while derogations allow governments to suspend the protection of
certain rights during emergencies, “this can only occur when the very existence of states is
endangered. The states may suspend the protection of rights only where necessary to deal with

the emergency, and only for as long as the emergency exists.

43

It should also be noted that there are a number of non-derogable rights that must be observed
even in a time of state emergency and crisis. For the ECHR these include Article 2 (the right to life),
except in respect of deaths resulting from lawful acts of war; Article 3 (the prohibition of torture
and other forms of ill-treatment); Article 4 8 1 (the prohibition of slavery or servitude); and Article 7

(no punishment without law).

144

Derogations in regional human rights systems vary dependant on the jurisdiction. The African
Charter on Human and Peoples’ Rights, unlike some other regional and some international human

140 Article 15 ECHR
141 Council of Europe, ‘Guide on Article 15 of the European Convention on Human Rights' (2022)

<https://www.echr.coe.int/documents/guide_art 15_eng.pdf> accessed May 2023

142 International Covenant on Civil and Political Rights (adopted 16 December 1966) entered into force 23

March 1976, 2200A (XXI) <https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights > accessed May 2023

143 OHCHR, ‘Permanent state of emergency cannot be used as a justification or ground for unilateral

sanctions’ (2021) Press Release <https://www.ohchr.org/en/press-releases/2021/03/permanent-
state-emergency-cannot-be-used-justification-or-ground-unilateral> accessed May 2023
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rights instruments, contains no derogation clause, but instead has a series of ‘claw-back’
provisions.'*

The International Law Association affirm that the invocation of a state of emergency permits the
executive to derogate from certain human rights obligations, and to impose exceptional and
temporary measures in order to preserve the life of the nation in time of war or other

146

emergency.

During the COVID-19 pandemic, governments made a number of swift legal and regulatory
decisions in order to curb the spread of the disease, as noted above. This included a number of
States registering their derogation from human rights obligations. As noted by Opinio Juris, the
pandemic has triggered the largest number of derogations from human rights treaties.'” By May
2020 it was reported that 36 derogations had been registered with different human rights
treaties.'"

Historically, States have utilised the powers to derogate almost exclusively for national security
issues such as terrorist attacks, coup attempts and wars. " Some commentary has likened the
pandemic to a military operation. ‘We are at war’ was famously declared by the French President
Emmanuel Macron in March 2020."" At near the same time, The UN Secretary General, Antonio

mi1

Guterres stated, “Our world faces a common enemy. We are at war with a virus.

This has also permeated the discussion on derogations of human rights obligations during the
pandemic. For some, these analogies of crises relate a common theme, yet as Dzehtsiarou
elucidates, they are significantly different scenarios, requiring differing approaches. In this respect
he adds that the real impact of declaring emergency is limited and was even less palpable in the
circumstances of the pandemic. The margin of appreciation given to the Contracting Parties is
already broad and the declaration of emergency justified an even broader margin. Ultimately it

45 Tolera, M.A. ‘Absence of a derogation clause under the African Charter and the position of the African
Commission’ (2013) 4 Bahir U. J. L. <http://ejol.ethernet.edu.et > accessed May 2023

146 International Law Association, ‘ILA Committee on Human Rights in Times of Emergency’ < ila-committee-
human-rights-in-times-of-emergency-mandate > accessed May 2023

147 [n,139]

148 [n, 146]

“SWallace, S. ‘Derogations from the European Convention on Human Rights: The Case for Reform’ 20(4)
Human Rights Law Review 769-796 <https://eprints.whiterose.ac.uk/166663/3/> accessed May 2023

150 Politico, ‘Emmanuel Macron on Coronavirus, “We're at War™” (2020) News Report
<https://www.politico.eu/article/emmanuel-macron-on-coronavirus-were-at-war/> accessed May
2023

15T UN, ‘COVID-19: “We are at war with a virus” - UN Secretary General' (2020) <https://unric.org/en/covid-19-
we-are-at-war-with-a-virus-un-secretary-general-antonio-guterres/ > accessed May 2023
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was argued that this approach does not protect human rights but instead justifies state
interference."”

Comparatively, derogations during the pandemic have differed from those that occurred during
other emergencies, such as armed conflicts, civil wars, and economic instability, in both number
and diversity. The International Law Association note that during previously declared states of
emergency, violations of human rights have been perpetrated, including forced disappearances,
summary or arbitrary executions, use of torture, limitations on the freedom of the press, external
exile and internal displacement."” As Helfer has stated, it is unsurprising that states have sought to
restrict freedom of movement, assembly, and associate, yet other restrictions to the right to
liberty, free trial, freedom of expression, education, property, private and family life have also
occurred. Worryingly, there are also documented infringements of non-derogable rights including
forced labour, torture, cruel, inhuman and degrading treatment. '

It should be noted that on occasion, states of emergency may trigger UN Special Procedures,
which mandate Special Rapporteurs, Independent Experts and Working Groups nominated by the
UN Human Rights Council to investigate potential human rights violations and issue urgent
appeals, allegation letters, thematic studies, expert consultations, or country reports pursuant to
visits.”” Numerous Special Procedures have been taken in relation to COVID-19. Through these
procedures, the UN have stressed the importance of adopting a human rights-based approach to
address the crisis. One example has been a call to end police brutality worldwide. This was in
response to an alarming increase in reports of security forces employing excessive and often
indiscriminate violence from the outset of COVID-19 responses. Police violence to enforce bans on
assemblies, lockdowns and curfews led to significant human rights violations included unlawful
deaths, injury and psychological trauma, as well as arbitrary detentions."”

While some argue that States should have the option to discharge their obligations to human
rights during times of crisis, in times of emergency the protection of human rights is even more

152 Dzehtsiarou, K. ‘Article 15 derogations: Are they really necessary during COVID-19 pandemic?’ (2020) 4
European Human Rights Law Review 359-371 <https://livrepository.liverpool.ac.uk/3088451/>
accessed May 2023

153 [n, 146]

154 Helfer, L.R. ‘Rethinking Derogations from Human Rights Treaties' (2021) 115(1) American Journal of
International Law 20-40 <https://papers.ssrn.com/sol3/papers.cfm?abstract id=3691630> accessed
May 2023

155 OHCHR, ‘Special Procedures of the Human Rights Council’ <https://www.ohchr.org/en/special-
procedures-human-rights-council > accessed May 2023

156 OHCHR, ‘COVID-19 and Special Procedures’ <https://www.ohchr.org/en/special-procedures-human-
rights-council/covid-19-and-special-procedures > accessed May 2023
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pertinent than in times of ‘normalcy’. As evidenced below, there are a significant number of
vulnerable communities that are disproportionately impacted during crises. These groups require
continuous, additional support and protection through human rights channels, therefore
signatories to international human rights law should be cognisant of their responsibilities to
ensure those rights are upheld.

To be prepared for future crises and emergencies there is a need to ensure effective, international
cooperation and solidarity to safeguard the protection of human rights. Structural inequalities
need to be addressed in relation to preparedness. Infrastructural underinvestment in valuable
support services is one of the key areas for consideration. This entails meeting difficult global
inequities head on. Healthcare systems need investment. There needs to be a revisit and
strengthening of labour laws in order to protect frontline workers. Vaccine inequity must be
eradicated. There is a necessity and an obligation for States to ensure access to accurate
information and to protect personal data during crisis and emergency.

While it is vital to adopt a human rights approach to emergency and crisis response, it is even
more imperative to eradicate marginalisation in times of normalcy. Human right violations, such
as homelessness, disability inequality, lack of access to essential healthcare, lack of access to
water and sanitation, and gender-based violence must be eradicated. These are the challenges
faced today, that need to be tackled to be better prepared for tomorrow.
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Crisis and emergency can compound existing inequalities and can worsen or create new human
rights violations for many communities. The 2004 Tsunami on the coastline of the Indian Ocean
was one such disaster, with human rights issues, concerning arbitrary arrests, the recruitment of
children into fighting forces, discrimination in aid distribution, enforced relocation, sexual and
gender-based violence, loss of documentation, as well as issues of restitution, land and

property."”
Compounded by discrimination in healthcare settings, marginalised groups such as migrants and
displaced persons, racial and ethnic minorities, women, children, sexual minorities, older persons,
incarcerated populations and those living with chronic health conditions are particularly

vulnerable to violations of human rights.

158

In many instances, the root causes of these human rights violations are found in inequities of their
enjoyment of economic, social and cultural rights. This is exacerbated during times of emergency
and crisis. Yet, ICESCR does not contain a derogation clause, and its monitoring Committee has
confirmed that the Covenant applies even in times of conflict or general emergency. ' Therefore,
States must continue to respect, protect and fulfil economic, social and cultural rights during
crises.

It should also be noted that the UN treaty bodies responsible for the monitoring and
implementation of the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), Convention on the Rights of the Child (CRC) and Convention on the Rights of
Persons with Disabilities (CRPD) have emphasised the continued applicability of these instruments
in times of emergency.

Cognisance of the issues discussed below is essential for researchers in the field, research ethics
committees and for government plans for preparedness.

157 University of California, Berkely ‘After the Tsunami - Human Rights of Vulnerable Populations’ (2005)
<https://www.law.berkeley.edu/files/tsunami_full.pdf> accessed May 2023

1%8[n, 411 P 3

159 OHCHR, ‘Protection of economic, social and cultural rights in conflicts’
<https://www.ohchr.org/sites/default/files/Documents/Issues/ESCR/E-2015-59.pdf> accessed May
2023
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While the needs of specific groups were considered below it is important to remember that
individuals may well belong to a number of these groupings, layering inequalities into intrenched
and unretractable patterns. Although separated into themes for the purposes of this report,
members of each identified community are not homogenous. They do not exist in silos of
inequality.

This overlapping and intersectionality of inequalities should be taken into account when
considering individual needs, human rights and legal obligations As Kuen et al explicate,
vulnerable groups are often homogenized in practice without regard for the intersecting traits and
factors that result in unequal outcome. They recommend that researchers in the field of crisis and
disaster management, as well as disaster management professionals, make use of an
intersectional perspective as an analytical tool to uncover qualitative differences in vulnerability
and resilience within groups and adequately represent societal processes and hierarchies."”

Pervasive levels of global poverty continue to be a protracted human rights issue. Its effect has
devastating impacts on humanity, which continue to challenge global and national initiatives in the
move towards eradication. In times of emergency and crisis, poorer communities are often the
worst hit.

According to the United Nations, poverty entails more than the lack of income. It is manifested in
hunger and malnutrition, limited access to education and other basic services, social
discrimination and exclusion, as well as the lack of participation in decision-making. Those living in
extreme poverty struggle to fulfil the most basic needs like access to health care and access to
water and sanitation. In relation to further vulnerabilities, it is estimated that there are 122
women aged 25 to 34 living in poverty for every 100 men of the same age group, and more than
160 million children are at risk of continuing to live in extreme poverty by 2030."

In 2022, the UN Economic and Social Council stated that multiple global crises have pushed
millions into extreme poverty. They note that the lingering COVID-19 pandemic, climate change

160 Kuran, C.H.A et al, 'Vulnerability and vulnerable groups from an intersectionality perspective’ (2020) 50
Int. J. of Disaster Risk Reduction <https://reader.elsevier.com/reader/sd/pii/52212420920313285 >
accessed May 2023 P 1

161 UN, ‘Global Issues - Ending Poverty’ <https://www.un.org/en/global-issues/ending-poverty> accessed May
2023

PREPARED = Pro-active Pandemic Crisis Ethics and Integrity Framework Page 49 of 81


https://reader.elsevier.com/reader/sd/pii/S2212420920313285?token=7CB5B8CE990D58553BA0F87A6B0F7EEE08AC12AA78033F5D61D5748091D45F5B81E7F95FA9D6FA14AE015C96465641C3&originRegion=eu-west-1&originCreation=20230328153103
https://www.un.org/en/global-issues/ending-poverty

and debt unsustainability have been worsened by the war in Ukraine and threaten to reverse
development gains by a generation."”

This was reaffirmed by the World Bank, who note that while the numbers of people living in
extreme poverty was in decline for a period of three decades, the trend was interrupted in 2020,
when levels of poverty rose due to the COVID-19 crisis. They advance that the number of people in
extreme poverty rose by 70 million to more than 700 million people. The global extreme poverty
rate reached 9.3 percent, up from 8.4 percent in 2019."

In addition, the World Bank declared that the world’s poorest people bore the steepest costs of
the pandemic. Their income losses were twice as high as the world’s richest, they also faced
significant setbacks in health and education which, if left unaddressed, will have lasting
consequences for their lifetime income prospects.”

The PREPARED Hindi report documents the impact the pandemic had on already marginalised
sections of society. The authors noted that the loss of daily wages, accommodation and modes of
transport left poorer populations economically and emotionally drained. Measures to protect
from transmission of the virus caused more than 300 deaths from starvation, exhaustion, suicide,
and other lockdown-related causes. The report also noted the extreme digital divide between
poorer and more affluent communities, effectively excluding those who were digitally illiterate
from the vaccination process due to an inability to access digital apps that led the vaccination
drive. This was particularly evident in rural communities.

While poverty remains a persistent human rights issue, it should be noted that 171 UN Member
States have ratified ICESCR'” and while the Committee on Economic, Social and Cultural Rights
acknowledges that the term ‘poverty’ is not explicitly used in the Covenant, poverty is one of the
recurring themes which has always been of their central concern. They noted that the rights to
work, an adequate standard of living, housing, food, access to health care and education, which lie
at the heart of the Covenant, have a direct and immediate bearing upon the eradication of
poverty.'”

162 UN, ‘Multiple crises pushing millions into extreme poverty, Economic and Social Council President warns
as financing for developmental forum opens’ Press Release <
https://press.un.org/en/2022/ecosoc7078.doc.htm> accessed May 2023

163 The World Bank, ‘Poverty - Overview' <https://www.worldbank.org/en/topic/poverty/overview> accessed
May 2023

164 [n, 163]

165 [n, 37]

166 CESCR, ‘Poverty and ICESCR: Statement adopted by the CESCR’ (2001)
<https://digitallibrary.un.org/record/452397?In=en> accessed May 2023
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The need for the eradication of poverty has never been more urgent. The plight of the poor must
not worsen in the event of the next crisis and emergency. As noted by the UN General Assembly
Resolution, on Human Rights and Extreme Poverty, “the eradication of extreme poverty is a major
challenge within the process of globalization and requires coordinated and continued policies
through decisive national action and international cooperation.” "’

Children and young people have particular sensitivities during emergency and crises. Recent
research has highlighted the impact of crisis on children’s right to education; right to health (both
physical and mental) and evidenced their increased risk of violence during times of flux and
emergency. Children and young people are highly vulnerable to crisis, emergencies and disasters,
often due to their young age, dependency needs and developmental status."” They often face
disproportionately large impacts to their physical and mental health; nutritional needs; access to

education; economic opportunities; exposure to violence as well as many other limiting side

169

effects. =~ Their voices are often unheard, increasing marginalisation and a sense of helplessness.

As noted by Bagattini, childhood is often one of the most vulnerable stages in life. Childhood
dependency on the care of others, is coupled with a reliance on adults to satisfy their basic

" UNICEF highlight the extent of global issues for children, noting that across the
world, about 1 billion children are multidimensionally poor, meaning they lack necessities as basic
as nutrition, clean water, sanitation, shelter, health care or the education they need to survive and
thrive. "

survival needs.

Children are currently one of the largest groups being affected by global crises. They make up
over 50 % of the global population and it is estimated that 403 million school-aged children live in

67 UN General Assembly, ‘Human Rights and Extreme Poverty’ (2020) <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N12/488/44/PDF/N1248844.pdf?OpenElement> accessed May 2023

168 International Disaster Law Project, ‘Children’s Rights in Disasters - Information Sheet’' (2018)
<https://reliefweb.int/sites/reliefweb.int/files/resources/IDL-Information-Sheet-No.6-Children-in-
Disasters-March-2018.pdf> accessed May 2023

169 UN Office for Disaster Risk Reduction, ‘Engaging Children and Youth in Disaster Risk Reduction &
Resilience Building' <https://www.undrr.org/engaging-children-and-youth-disaster-risk-reduction-
and-resilience-building> accessed May 2023

170 Bagattini, A. ‘Children’s well-being and vulnerability’ (2019) 13(3) Ethics and Social Welfare 211-215
<https://www.tandfonline.com/doi/full/10.1080/17496535.2019.1647973> accessed May 2023

71 UNICEF, ‘Child Poverty’ <https://www.unicef.org/social-policy/child-poverty> accessed May 2023
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35 crisis-affected countries. This is approximately one-third of the 1.5 billion people who live in
fragile and crisis-affected contexts."

The COVID-19 pandemic has worsened the global environment for children, with an estimated 100
million more children in poverty, a 10 per cent increase since 2019."” The pandemic has had far
reaching effects on children’s education, due to prolonged school closures and social distancing
measures. Research from Germany conducted two years after the initial lockdowns asserts that
children have and continue to suffer severely from the COVID-19 school closures and other
lockdown measures. There is evidence that many children have experienced impediments in their
socio-emotional and cognitive development, with children from lower socio-economic
backgrounds and those with pre-existing low achievement, more severely impacted than their
more advantaged counterparts. The research concludes that repercussions of the pandemic

school closures are therefore likely to exacerbate future educational and economic inequality.”

During the pandemic, children’s risk of violence in their homes, communities and online increased
significantly, and compromised the ability of support services and child protection systems to
effectively respond.'” There was a dramatic increase in reports of abuse-related injuries and other
injuries symptomatic of child abuse during the pandemic.176

While research indicates that children and young people’s health was less directly affected by the
COVID-19 disease, a number of indirect, subsequential, implications were endemic.”” Children
were exposed to differing risks, dependent on their societal background. There were concerns

172 Save the Children, ‘What children tell us they want in times of emergency and crisis’ (2015)
<https://www.savethechildren.org/content/dam/global/reports/education-and-child-
protection/what-children-want.pdf> accessed May 2023

73 UNICEF, ‘Preventing a Lost Decade’ (2021) <https://www.unicef.org/reports/unicef-75-preventing-a-lost-
decade> accessed May 2023

74 Werner, K. et al. ‘The Legacy of COVID-19 in Education’ (2022) Conference Paper
<https://www.econstor.eu/bitstream/10419/264106/1/vfs-2022-pid-70438.pdf> accessed May 2023;
and Goldfeld, S. et al. ‘Potential indirect impacts of the COVID-19 pandemic on children: a narrative
review using a community child health lens’ (2022) 216(7) MJA 364
<https://www.mja.com.au/system/files/issues/216_07/mja251368.pdf> accessed May 2023

175 Bhatia, A. et al, ‘Violence against children during the COVID-19 pandemic’ (2021) 99(10) Bulletin of the
World Health Organisation 730-738 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8477433/>
accessed May 2023

76 Hennocq, Q. et al. ‘Injuries and child abuse increase during the pandemic over 12942 emergency
admissions’ (2022) 53(10) Injury 3293-3296
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9359596/> accessed May 2023

177 Ashikkali, L., Carroll, W and Johnson, C. ‘The indirect impact of COVID-19 on child health’ (2020) 30(12)
Paediatric Child Health 430-437 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7494255/>
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expressed regarding an increase in childhood obesity during lockdowns; the risk of
malnourishment in children who relied on school meals; the psychological impact of the pandemic
and subsequent mental health challenges; poor physical health due to lockdown measures; and
the impact of bereavement on children."™

For children with disabilities the picture is even bleaker in time of crises, including healthcare
crises, warfare and natural disasters. These children face additional challenges as a result of their
functional limitations and pre-existing societal barriers to inclusion. Common violations of their
rights occur through a lack of comprehensive emergency, crisis and humanitarian response,
neglect, and potential separation from family members."”

The recent Save the Children Report, ‘What do Children Want in Times of Crisis’ noted that the
majority of children wanted to continue with their education. The report highlighted research
from 16 studies from eight organisations which encompassed 17 different emergencies; spanning
conflict zones to protracted crises and disasters. 8,749 children participated and, of that number,
99% of children in crisis situations identified education as a priority."™

In October 2022, the OHCHR asserted that:
“With pandemics, complex humanitarian emergencies, and extreme climate-related crises
posing significant global challenges, UN rights experts remind all States that children are
full human rights holders and are entitled to special protection”™™

They specifically called on Member States to recognize that all people under the age of 18 have
specialised human rights enshrined in the Convention on the Rights of the Child."™

In response to this and acknowledging the impact of the pandemic, the war in Ukraine and the
climate emergency, the Council of Europe put particular emphasis on the protection of children
and young people’s human rights during crisis and emergency situations at the recent launch of

78 [n, 174]

179 Schiariti, V. ‘The human rights of children with disabilities during health emergencies: the challenge of
COVID-19" Developmental Medicine and Child Neurology
<https://onlinelibrary.wiley.com/doi/pdf/10.1111/dmcn.14526> accessed May 2023

180 [n 177]

181 OHCHR, ‘Children have specific rights and should be protected at all times, UN experts’ (2022)
<https://www.ohchr.org/en/statements/2022/10/children-have-specific-rights-and-should-be-
protected-all-times-un-experts> accessed May 2023

182 Convention on the Rights of the Child (adopted 20 November 1989) Entered into force 2 September 1990.
<https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child>
accessed May 2023
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the Strategy for the Rights of the Child 2022-2027."" Elena Bonetti, President of the Committee of
Ministers, asserted:

“Millions are the children victims of violence, discrimination, conflicts, poverty, and abuse.
To them and to all children in the world, it is our duty - both as governments and adults - to
ensure the full and equal enjoyment of their fundamental rights allowing them to build a
world that lives up to their dreams and their aspirations”."8

Women and Girls

Women and girls are at a disproportionate risk of harm during crises. They have a higher risk of
living in poverty; limited access to goods, food, water and information. The specific needs of older
women are often overlooked. caring responsibilities; sexual and reproductive health needs;
increased risk of violence.

Times of crisis and emergency often expose the stark realities of women’s and girl’s lives and
heighten the risk of violations of their human rights. The OHCHR has recently raised concerns
about women’s human rights and gender related issues in situations of crisis, conflict and
instability.” Due to a breakdown in political, social and economic structures during crisis, there is
often a documented increase in gender-based violence and human trafficking, this can include
arbitrary killings, torture, sexual violence and forced marriage. OHCHR emphasise the disruption
to essential services such as health care, including sexual and reproductive health services.
Women and girls are, therefore, at greater risk of unplanned pregnancy, maternal mortality and
morbidity, severe sexual and reproductive injuries and contracting sexually transmitted infections,
including as a result of sexual violence.™ The UN Population Fund (UNFPA) predicts there could be
up to 7 million unintended pregnancies worldwide because of the COVID crisis, with potentially
thousands of deaths from unsafe abortion and complicated births due to inadequate access to
emergency care."”

183 Council of Europe, ‘Council of Europe Strategy for the Rights of the Child 2022-2027' (2022)
<https://rm.coe.int/council-of-europe-strategy-for-the-rights-of-the-child-2022-2027-
child/1680a5ef27> accessed May 2023

184 Council of Europe, ‘Children’s Rights in crisis and emergency situations’ a new Council of Europe Priority

for 2022-2027' COE Newsroom, (April 2022) < https://www.coe.int/en/web/portal/-/children-s-rights-in-crisis-

and-emergency-situations-a-new-council-of-europe-priority-for-2022-2027> accessed May 2023

185 OHCHR, ‘Women’s human rights and gender-related concerns in situations of conflict and instability’
<https://www.ohchr.org/en/women/womens-human-rights-and-gender-related-concerns-situations-
conflict-and-instability> accessed May 2023

186 [n, 185]

187 Cousins, S. ‘COVID-19 has “devastating” effect on women and girls’ (2020) 396 (10247) Lancet 301-302
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7392550/> accessed May 2023
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The worrying escalation in violence against women and children during humanitarian and public
health emergencies is a manifestation of already underlying inequalities and vulnerabilities in
society.™ John et al highlight the missed opportunities to learn from the Ebola epidemic in 2014-
16. They note that during the outbreak in West Africa, women and girls experienced increased
levels of abuse, sexual violence, coercion and exploitation. They pinpoint the failure to prioritize
Gender Based Violence (GBV) funding during the crisis as a key issue. This in combination with a
failure to plan and coordinate, and the structural issue of floundering health systems meant that
services for survivors were severely affected in West African countries.™

The right to education can also be disproportionately impacted for women and girls in times of
crisis and emergency. As explained by the Inter-agency network for Education in Emergencies,
“Even before COVID, in 2019, 69 million girls were already out of school in crisis-affected countries.
The largest disruptor of education in modern history, the pandemic, saw 1.6 billion children out of
education at the height of school closures.””” They note that girls' and women'’s right to education,
including in situations of crisis and displacement, is embedded in international human rights law
through various international conventions. Therefore, States have a legal obligation to ensure that
these rights are protected, particularly in states of emergency.

The PREPARED German Language Report and the report on women researcher's experiences of
the pandemic highlighted how the crisis shone a light on pre-existing inequalities, gender
discrimination and systematic oppressions, ultimately intensifying their effects. As noted in the
report, the COVID-19 pandemic exacerbated existing inequalities in academia. As work from home
was mandated across much of Europe, female researchers were increasingly expected to provide
childcare and perform household work, dedicating less time to scientific research. This was
reaffirmed in the report on women researchers' experiences, which elucidated that, in
comparison to their male colleagues, women researchers have been disproportionately impacted
by the consequences of the pandemic. Women's role in unpaid care duties led to a decrease in
publications by women researchers, and to a reduced number of women-led research projects,
worsening the already existing gap between men and women in the production of scientific
articles. The report points to the potential long-term consequences on the career advancement of
women researchers, particularly among early career researchers.

188 Neetu, J. et al, ‘lessons Never Learned: crisis and gender based violence’ (2020) 20(2) Dev World Bioeth
65-68 <https://fosfeminista.org/wp-content/uploads/2020/06/GBV_COVID March24.2 final-002.pdf>
accessed May 2023

89 [n, 1881 P 3

190 INEE, Mind the Gap: the state of girls’ education in crisis and conflict’ (2021)
<https://reliefweb.int/report/world/mind-gap-state-girls-education-crisis-and-conflict> accessed May
2023
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In relation to the protection of human rights for women and girls, the UN Convention on the
Elimination of all Forms of Discrimination Against Women (CEDAW) is the main human rights
instrument. There is no derogation clause in CEDAW, therefore States are still required to meet
their obligations during times of crisis and emergency. In particular Article 11 states that, States
Parties shall take all appropriate measures to eliminate discrimination against women in the field
of employment in order to ensure, on a basis of equality of men and women, the same rights, in
particular, noting the right to the same employment opportunities.'™"

Article 11(2) (b) asserts that States should encourage the provision of the necessary supporting
services to enable parents to combine family obligations with work responsibilities and
participation in public life, in particular through promoting the establishment and development of
a network of child-care facilities. Article 12 instructs States Parties to take all appropriate
measures to eliminate discrimination against women in the field of health care."”

LGBTQ+ Community and Gender Minorities

Often, the predominant discourse of gender within emergency and crisis focuses on the binary of
woman/man or female/male with limited research documenting gender minorities’ experiences.
As explicated by Rushton et al, what little information is documented principally identifies the
heightened marginalization and exclusion that gender minorities face pre- and post-crisis."”

In relation to legal and human rights abuses, those from sexual and gender minorities may
experience increased levels of discrimination and stigmatisation in a crisis and emergency context,
amplifying marginality and vulnerability. Dominey-Howes et al, point to the significant learning
from the response to Hurrican Katrina in New Orleans. Here legislation and policy failed to
recognise same-sex couples and families, often forcing the separation of couples and family
members during displacement. They also raise awareness regarding emergency responses, and
their lack of sensitivity to the experiences of sexual and gender minorities, highlighting the issue of
exclusion in safe spaces - for example, emergency shelters operated by faith-based Christian

191 Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December

1979) Entered into force 3 September 1981

<https://www.un.org/womenwatch/daw/cedaw/text/econvention.htm#article3> accessed May 2023

192[n, 191]

193 Rushton, A et al. ‘Beyond Binary: (Re)Defining “Gender” for 215t century disaster risk reduction research,
policy and practice’ (2019) 16(20) Int. J Environ. Res. Public Health < https://www.mdpi.com/1660-
4601/16/20/3984 > accessed May 2023
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institutions. They assert that these familial structures should be adequately recognised and
protected both under law and social convention.""

The COVID-19 pandemic has also highlighted a disproportionate impact on LGBTQ+ communities.
Research from the United States (US) asserts that individuals were at a greater risk of negative
COVID-19 outcomes due to higher rates of comorbidities; working in highly affected industries
such as health care and food services; living on lower incomes than non-LGBTQ+ people;
experiencing stigma and discrimination related to sexual orientation/gender identity, including in
accessing health care. This was noted as a particular problem for transgender individuals."”

Concerns have also been raised concerning young LGBTQ+ people, particularly in relation to being
confined in hostile environments with unsupportive family members or co-habitants, increasing
their exposure to violence, as well as their anxiety and depression.”

There is no internationally agreed-upon definition as to which groups constitute minority
populations. Therefore, for the purposes of this report, it should be noted that, minority is used as
an umbrella term to refer to marginalized ethnic, racial, cultural, and linguistic minorities. In non-
emergency situations persons belonging to national or ethnic, religious and linguistic minorities
are also often victims of multiple discrimination and they may lack access to, among other things,
adequate housing, land and property, healthcare."” Yet, crisis situations have the potential to
exacerbate existing inequalities and create new inequities. This has been evidenced by the
OHCHR, who note the disproportionate impact the recent pandemic has had on national, ethnic,

198,

religious and linguistic minority communities, which includes ™

194 Dominey-Howes, D. et al, ‘Emergency management response and recovery plans in relation to sexual and
gender minorities in new South Wales' (2016) 16 Int. ] of Disaster Risk Reduction 1-11
<https://ses.library.usyd.edu.au/bitstream/handle/2123/21485/> accessed May 2023

195 Dawson, L., Kirzinger, A and Kates, L. ‘The impact of the COVID-19 pandemic on LGBT People’ (2021) KFF
<https://www.kff.org/coronavirus-covid-19/poll-finding/the-impact-of-the-covid-19-pandemic-on-
lgbt-people/> accessed May 2023

19Fish, J.N. et al. “I'm kinda stuck at home with unsupportive parents right now”: LGBTQ youths' experiences
with COVID-19 and the importance of online support’' (2020) 67(3) Journal of Adolescent Health 450-
452 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7309741/> accessed May 2023

97 OHCHR, ‘Minority Rights: international standards and guidance for implementation’

<https://www.ohchr.org/sites/default/files/Documents/Publications/MinorityRights_en.pdf> accessed May
2023

198 OHCHR, ‘COVID-19 and minority rights’ <https://www.ohchr.org/en/minorities/covid-19-and-minority-
rights > accessed May 2023
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e Anincrease in mortality rates. With some groups having suffered death rates several times
higher than others.

e Being more likely to live in poor living conditions such as over-crowded housing. This made
physical distancing and self-isolation extremely challenging.

e Working directly on the front line of the pandemic in at-risk and low-paid jobs. This
included roles in cleaning, transport, or other services that left them more exposed to
COVID-19;

e Being continually confronted with intensified discrimination and abuse in many places;

e Having greater difficulty getting information on COVID-19 prevention and on health
services because it was not readily available in minority languages.

Emerging evidence has indicated a negative and disproportionate impact of COVID-19 on Black,
Asian and Minority Ethnic (BAME) communities. Previous studies have already reported that
biological and social risk factors increase disease susceptibility which has led to a disproportionate
number of BAME physicians and other health care workers having died of COVID-19." Worryingly,
as documented in the PREPARED report on the experiences of frontline workers, there was an
unequal provision of PPE for some ethnic minority staff, premised on pre-existing racial

discrimination.

Within the EU, the Union’s Fundamental Rights Agency has highlighted the negative impact COVID-
19 has had on the highly marginalised Roma and Travellers communities.?*

Medically, research has found that coronavirus results in increased rates of respiratory failure and
death among infected individuals is found to disproportionally affect those with comorbidities
such as diabetes, heart disease, and asthma. These conditions are known to disproportionately

201

affect minorities who are already impacted by health disparities.

While medical and biological explanations inform one area of discourse, it is imperative to
acknowledge that the pandemic exposed and amplified pre-existing health disparities among

199 Phiri, P. et al. ‘COVID-19 and black, Asian and minority ethnic communities: A complex relationship
without just cause' (2021) 7(2) JMIR Public Health Surveill.

<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7857527/> accessed May 2023

200 Furopean Union Agency for Fundamental Rights, ‘Fundamental rights implications: COVID-19 Pandemic’

(March 2020) <https://fra.europa.eu/en/news/2020/fundamental-rights-implications-covid-19-pandemic>

accessed May 2023

201 Kim, E.J., Marrast, L. & Conigliaro J. ‘COVID-19 magnifying the effect of health disparities’ (2020) 35 Journal
of General Internal Medicine 2441-2442 <https://link.springer.com/article/10.1007/s11606-020-
05881-4> accessed May 2023
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these groups that are, as noted by Greenway et al, aggravated by complex socioeconomic health

202

determinants and long-standing structural inequities.

In relation to discrimination, some minority groups have unjustly been blamed for the spread of
the virus, particularly within poorer communities. This had led to the marginalisation and
ostracization of already vulnerable communities.™

There are several sources of international human rights law that provide protection of the rights
of minorities. Specifically, under Article 27 of the International Covenant on Civil and Political
Rights (ICCPR), Article 1 of the International Convention on the Elimination of All Forms of Racial
Discrimination and under Article 30 of the Convention on the Rights of the Child. Other sources
include the Rome Statue of the International Criminal Court and UNESCQO'’s Convention on the
Protection and Promotion of the Diversity of Cultural Expressions.

Yet the United Nations Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious, and Linguistic Minorities is the document that sets the principal standards and provides
guidance to countries to take legislative and other necessary measures to ensure the rights of
persons belonging to minorities.

In relation to the right to health, General comment No. 14 (2000) of the Committee on Economic,
Social and Cultural Rights on the right to the highest attainable standard of health states that
health facilities, goods and services must be within safe physical reach for all sections of the
population, especially vulnerable or marginalized groups, including ethnic minorities.
Furthermore, all health facilities, goods and services must be culturally appropriate, for instance
respectful of the culture of minorities.

“States are under the obligation to respect the right to health by, inter alia, refraining from
denying or limiting equal access for all persons, including ...minorities, to preventive,

7 204

curative and palliative health services”.

COVID-19 provided a valuable lesson. In order to challenge endemic issues of discrimination,
access to healthcare, and social protection, it is imperative that minority groups are afforded
special protections in times of crisis. As the UN Officer for the High Commissioner asserts,

202 Greenway, C. et al. ‘COVID-19 exposing and addressing health disparities among ethnic minorities and
migrants’ (2020) 27(7) ) Travel Med.<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7454797/>
accessed May 2023

203 Ahmad, N. ‘Protecting the rights of minorities under international law and implications of COVID-19: An
overview of the Indian context’ (2021) 10(1) Laws <https://www.mdpi.com/2075-471X/10/1/17>
accessed May 2023
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“International human rights law provides for the adoption of special measures in favour of certain
persons or groups for the purpose of eliminating discrimination and achieving full equality, not
only in law but also in practice.”"”

To learn from previous experience and develop a human rights approach for future global crisis, it
is important to fully understand the experience of minority groups, the disproportionate impacts
they suffered and why. As advised by Abuelgasim et al, data on ethnicity should be routinely
collected by governments, as part of an international collaboration, alongside other patient
demographics and further research to robustly determine the magnitude of association.
Moreover, governments must learn from previous pandemics and recommended strategies to

206

mitigate risks on minority ethnicities due to socioeconomic disadvantages.

Indigenous Peoples are distinct social and cultural groups that share collective ancestral ties to the
lands and natural resources where they live, occupy or from which they have been displaced. The
land and natural resources on which they depend are inextricably linked to their identities,
cultures, livelihoods, as well as their physical and spiritual well-being. There are an estimated 476
million Indigenous Peoples worldwide. Although they make up just 6 percent of the global
population, they account for about 19 percent of the extreme poor. Indigenous Peoples’ life
expectancy is up to 20 years lower than the life expectancy of non-indigenous people worldwide.

207

Indigenous Peoples often lack formal recognition over their lands, territories and natural
resources, are often last to receive public investments in basic services and infrastructure and face
multiple barriers to participate fully in the formal economy, enjoy access to justice, and participate
in political processes and decision making. This legacy of inequality and exclusion has made
Indigenous peoples more vulnerable to the impacts of climate change and natural hazards,
including to disease outbreaks such as COVID-19. Vulnerabilities to the pandemic are exacerbated
in some cases by the lack of access to health services, water, and sanitation systems, the shutting
down of food and other markets, and mobility restrictions that have greatly impacted their
livelihoods, food insecurity, and well-being.””

205, 197]1P 9

206 Abuelgasim, E. et al. ‘Unique public health issues facing black, Asian and minority ethnic communities’
(2020) 45(8) Curr Probl Cardiol <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7207142/> accessed
May 2023

207 The World Bank, ‘Indigenous Peoples’ <https://www.worldbank.org/en/topic/indigenouspeoples>
accessed May 2023
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llze Brands Kehris, United Nations Assistant Secretary-General for Human Rights, said that
indigenous peoples had been disproportionately affected by COVID-19, as the pandemic had
exposed and exacerbated pre-existing structural inequalities and systemic racism. Groups at
particular risk, such as indigenous children and persons with disabilities, had been hit particularly
hard, as had indigenous women and elders. Since the outbreak of COVID-19, numerous reports
have attested to this disproportionate negative impact on indigenous peoples globally. She
emphasised the importance of the participation of indigenous peoples in United Nations fora,
particularly on issues that affected them. Brands Kehris advises that their participation in recovery
responses is more critical than ever to effectively reverse the trend of growing inequalities.””

Times of emergency and crisis affect the entire populations of countries concerned, yet refugees,
migrants and displaced people are often disproportionately impacted by such events. The
International Organisation for Migration (IOM) report in 2020 estimated the number of
international migrants to be almost 272 million globally, with nearly two-thirds being labour
migrants.”” They highlight that while crises affect both nationals and non-nationals, the ability of
migrants to cope with their impacts may be reduced, due to conditions of vulnerability associated
with migrants’ legal, economic and social status, as well as practical challenges, such as linguistic
differences, geographic displacement and even cultural context, which can limit access to timely
and understandable information, services, resources and safety. While not all migrants are equally
affected in times of crisis, they are often among the most vulnerable, at increased risk and in need

211

of specific support.

In June 2020, the United Nations highlighted the plight of ‘People on the Move' during the COVID-19
pandemic. They noted that the impact for those living in vulnerable and precarious situations,
such as
“migrants in irregular situations, migrant workers with precarious livelihoods, or working in
the informal economy, victims of trafficking in persons as well as people fleeing their
homes because of persecution, war, violence, human rights violations or disaster, whether
within their own countries — internally displaced persons (IDPs) — or across international
borders — refugees and asylum-seekers”, felt the harshest effects of the pandemic.

209 OHCHR, ‘Indigenous peoples have been disproportionately affected by COVID-19 - Senior UN Official tells
Human Rights Council’ (2021) Press Release <https://www.ohchr.org/en/press-
releases/2021/09/indigenous-peoples-have-been-disproportionately-affected-covid-19-senior>
accessed may 2023

210 International Organisation for Migration, ‘World Migration Report 2020’ (2020)
<https://publications.iom.int/system/files/pdf/wmr_2020.pdf> accessed May 2023 P 6

211[n, 210] P 271
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It is estimated that over 24 million non-European migrants currently live in European Union
Countries and the United Kingdom.””” Concerns have been raised in relation to the non-collection
of health-based data of many of these groups, particularly in the EU.*" Pre-existing health
inequalities and any attempt to mitigate them was hampered during the pandemic by the
suspension of many health initiatives.”"

Of particular concern were migrants in transit, refugees and asylum seekers, and those residing in
camps and other overcrowded settings with limited access to resources for hygiene or physical
distancing. Research has highlighted that migrants in these settings typically had limited access to
healthcare, employment, and social services, and therefore were at a higher risk of the social and
economic impacts of lockdown and other measures.””’ Their plight was worsened during the
pandemic by the postponement of asylum processes and resettlement, border closures, increased
deportations and lockdown of camps.””

Undocumented migrants were particularly impacted by the pandemic. This group are less likely to
be entitled to healthcare services, further limiting their access to effective healthcare. They have a
higher probability of suffering from poor health and not seeking medical assistance due to the
fear of deportation.”” The UN’s Sustainable Development Goals agenda of ‘Leaving No One
Behind' recommends including all migrants in health systems. It should be noted that in some
states of the EU formal requirements for access to the national healthcare schemes were waived,
to ensure more equitable access to vaccines.””

212 Eurostat Statistics, ‘Migration and migrant population statistics <https://ec.europa.eu/eurostat/statistics-
explained/index.php?title=Migration_and_migrant_population_statistics> accessed May 2023

213 L ebana, A. et al. ‘Migrants’ and refugees’ health status and healthcare in Europe: a scoping literature
review’ (2020) 20 BMC Public Health <https://link.springer.com/article/10.1186/s12889-020-08749-8>
accessed May 2023

214 Bartovic, J. et al. ‘Ensuring equitable access to vaccines for refugees and migrants during COVID-19
pandemic’ (2021) 99(1) Bull World Health Organ.
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7924895/> accessed May 2023

215 Bojorquez-Chapela, I. et al. The impact of the COVID-19 pandemic among migrants in shelters in Tijuana,
Baja California, Mexico’ 7(3) BM] <https://gh.bmj.com/content/7/3/e007202> accessed May 2023

216 Kumar, B.N. et al. ' Reducing the impact of the coronavirus on disadvantaged migrants and ethnic
minorities’ (2021) 31(4) European journal of Public Health 9-13
<https://academic.oup.com/eurpub/article/31/Supplement 4/iv9/6423464> accessed May 2023

217 Shaaban, A.N., Peleterio, B. & Martins, M.R.O. ‘The writing's on the wall: On health, inequalities, migrants
and coronovirus' (2020) 8 Front. Public Health
<https://www.frontiersin.org/articles/10.3389/fpubh.2020.00505/full> accessed May 2023

218 UN, ‘Leaving No One Behind'< https://www.un.org/en/desa/leaving-no-one-behind> accessed May 2023
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In relation to the protection of human rights, the OHCHR states that it works to promote, protect
and fulfil the human rights of all migrants, regardless of their status. The Office advocates a
human rights-based approach to migration, which places the migrant at the centre of
migration policies and governance and seeks to ensure that migrants are included in all

219

relevant national action plans and strategies.

The COVID-19 pandemic has illuminated societal neglect of many older people’s human rights,
particularly regarding social isolation, poverty, higher health needs, and higher levels of neglect.

As noted by Human Rights Watch, these human rights violations are not restricted to times of
emergency and crisis. They estimate that globally, millions of older people experience age-based
discrimination and social and political exclusion, abuses in care facilities, neglect in refugee camps,
and barriers to accessing healthcare and other essential services. They add that most of these
abuses go undocumented and those responsible are not held to account.™

Discrimination, stigmatization, and negative cogitations based on chronological age and the
physical, cognitive and emotional changes which occur at this stage of life have a detrimental
effect on older people. D'cruz and Banerjee highlight that there is widespread ‘structural exclusion
from opportunities in education, employment, housing, transport, health care, social services and
legislation. *' They assert that marginalization and human rights deprivation emerged as a
common pathway of suffering for the elderly during COVID-19 and have identified several
psychosocial factors experienced by older people during the COVID-19 pandemic which have
detrimental impacts on the enjoyment of their human rights. These include ageism, sexism,
loneliness and social isolation, dependency and elder abuse.

Though generally disproportionately impacted by emergency crises, older men and women are
often neglected in disaster risk reduction strategies and emergency responses. The COVID-19

219 OHCHR, ‘About migration and human rights’ <https://www.ohchr.org/en/migration/about-migration-and-
human-rights . > accessed May 2023

220 Human Rights Watch, ‘Rights of Older People’ <https://www.hrw.org/topic/rights-older-people> accessed
May 2023

221 D'Cruz, M. & Banerjee, D. ‘An invisible human rights crisis - The marginalization of older adults during the
COVID-19 pandemic - An advocacy review’ (2020) 292 Psychiatry Research
<https://reader.elsevier.com/reader/sd/pii/S0165178120324811> accessed May 2023 P2-3
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pandemic has highlighted the vulnerability of older persons carrying the burden of severe iliness
and mortality as well as of acute loneliness and isolation.™

The PREPARED Hindi Language Report has highlighted how older people’s health needs were
neglected and deprioritised during COVID-19. They note that intensive care resources were
allocated considering age, co-morbidities, and other factors. Therefore, elderly patients had a
lesser likelihood of benefiting from intensive care measures compared to a younger person with
no co-morbid iliness.

Global inequalities mean that, already pre-COVID-19, as many as half of older persons in some
lower income countries did not have access to essential health services. Although all age groups
were at risk of contracting COVID-19, older persons were at a significantly higher risk of mortality
and severe disease following infection, with those over 80 years old dying at five times the average
rate.
ones could not visit elderly residents for prolonged periods of time.”" Negative physical and
mental health outcomes have been directly linked to social isolation and loneliness experienced
by older people. These include increased symptoms of anxiety and depressions, increased risk of
hypertension, cardiovascular disease, obesity, and cognitive decline.™

223

For those in residential care, extensive social distancing restrictions meant that many loved

The employability prospects of older people are also often impacted by emergency and crisis.
Morrow-Howell et al point to learning from the recession of 2008 when adults aged 62 years and
older were the least likely age group to become reemployed once they lost their jobs; and they
were also more likely to retire earlier than planned.™

222 UNECE ‘Policy Brief No. 25 - Older Persons in Emergency Situations’ (2020)
<https://unece.org/fileadmin/DAM/pau/age/Policy_briefs/ECE WG1_36_PB25.pdf> accessed May
2025

223 UN, ‘Policy Brief: The impact of COVID-19 on older persons’ (2020)
<https://www.un.org/development/desa/ageing/wp-content/uploads/sites/24/2020/05/COVID-Older-
persons.pdf> accessed May 2023 P 2

224 Brooke, J. & Jackson, D. ‘Older people and COVID-19: Isolation, risk and agism’ 29(13-14) Journal of Clinical
Nursing 2044-2046 <https://www.open-access.bcu.ac.uk/9221/1/> accessed May 2023

225 Morrow-Howell, N. et al. ‘Recovering from the COVID-19 pandemic: A focus on older adults’ (2020) 32(4-5)
Journal of Aging and Social Policy <https://www.tandfonline.com/doi/pdf/10.1080/> accessed May
2023 P 528
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The UN Principles for Older Persons (1991)* sets out that older persons should have access to
adequate food, water, shelter, clothing and health care through the provision of income, family
and community support and self-help. Older persons should have access to health care to help
them to maintain or regain the optimum level of physical, mental and emotional well-being and to
prevent or delay the onset of illness. Older persons should be able to enjoy human rights and
fundamental freedoms when residing in any shelter, care or treatment facility, including full
respect for their dignity, beliefs, needs and privacy and for the right to make decisions about their
care and the quality of their lives.

The OHCHR notes that the pandemic crisis has also laid bare, and often amplified, critical human
rights protection gaps for older persons that have been perpetuated over the years, including:
discrimination based on older age; lack of social protection and access to health service; lack of
autonomy and participation in decision-making; and freedom from violence, neglect and abuse.
Despite this reality, older persons remain invisible in the current international legal framework. To
date, there are no international, universally applicable standards, which could serve as a reference
for developing legislation to protect such rights. As a result, the current international legal
framework remains fragmented and incomplete to address specific protection gaps for older
persons to enjoy their human rights.”

Prisons are places of social marginalisation. Many studies have shown that prisoners are
disproportionally drawn from the poorest and minority segments of the society, be they members
of minority ethnic minorities, immigrants, youth, elderly, drug users, people with mental
disability.*

The adverse consequences of detention and imprisonment were heightened during the COVID-19
pandemic. In May 2021, the UN Office on Drugs and Crime estimated that nearly 550,000
prisoners in 122 countries had become infected with COVID-19, with close to 4,000 fatalities in
prisons in 47 countries.”” The rapid spread of the virus in overcrowded prisons and among
prisoners with existing health problems had been particularly severe, while prevention methods

227 OHCHR, ‘United Nations Principles for Older Persons’ (1991) <https://www.ohchr.org/en/instruments-
mechanisms/instruments/united-nations-principles-older-persons> accessed May 2023

228 OHCHR, ‘OHCHR and Older Persons’ <https://www.ohchr.org/en/older-persons> accessed May 2023

223 Gaillard, J.C. & Navizet, F. ‘Prisons, prisoners and disaster’ 1 Int. J of Disaster Risk Reduction 33-43
<https://www.sciencedirect.com/science/article/abs/pii/S2212420912000039> accessed May 2023

230 UNODC, ‘COVID-19 Guidance Note. Emergency release mechanisms for detainees and prisoners during
COVID-19: findings and recommendations’ <https://www.unodc.org/res/justice-and-prison-
reform/nelsonmandelarules/Guidance_Note ER.pdf> accessed May 2023
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such as physical distancing and hygiene measures were severely restricted or not possible in
confined and overcrowded settings.

This combined with the fact that pre-existing health inequalities, linked to the low socio-economic
status of inmates, created a perfect storm for contamination.” Places of detention essentially
became COVID-19 hotspots, even though international norms stipulate that prisoners should
receive the same standard of health care as the wider community.”” The UN Basic Principles for
the Treatment of Prisoners states that prisoners “shall have access to the health services available
in the country without discrimination on the grounds of their legal situation.”

Mitigation strategies also put untold pressure and strains on the incarcerated. The detained were
deprived of visits, meaningful activities and confined to cells for prolonged periods of time.*”

Natural disasters have also highlighted the plight of those held in detention. As Omorogreva
states, thousands of prisoners stranded in the aftermath of hurricanes that ravaged the United
States were often left without food and water in unsuitable living conditions.*"

The UN has recently highlighted that persons with disabilities face higher risks, than the general
population, in crises and emergencies, particularly conflict situations and natural disasters. Recent
research shows that the mortality rate among persons with disabilities tends to be two to four
times higher than among the general population. This occurred during the 2011 Japan earthquake
and tsunami and hurricane Katrina in the USA. They add that this is compounded as persons with
disabilities are disproportionately more likely to be left behind in emergency responses and to fail
to benefit from humanitarian services due to ability range of environmental, physical and social
barriers.””

Additionally, as asserted by the Inter-agency Network for Education in Emergencies (INEE), girls
and women with disabilities may be the first to be abandoned and the last to receive emergency

231 Omorogreva, W. ‘Prison preparedness and legal obligations to protect prisoners during natural disasters’
(2018) Columbia Law School
<https://scholarship.law.columbia.edu/cgi/viewcontent.cgi?article=1079> accessed May 2023

232 Burki, T. ‘Prisons are “in no way equipped” to deal with COVID-19’ (2020) 395 Lancet 10234
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7252088/> accessed May 2023
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235 UN, ‘Disability-inclusive Humanitarian Action’
<https://www.un.org/development/desa/disabilities/issues/whs.html> accessed May 2023
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assistance and access to education during a crisis, thus they face a high risk of abuse, neglect, and
long-term psychosocial trauma.™”

Essentially, crisis response measures, health and social protection interventions must be
accessible for all and should not discriminate against persons with disabilities.

Article 11 of the UN Convention on the Rights of Persons with Disabilities (UNCRPD) specifically
addresses situations of risk, crises and humanitarian emergencies. It states clearly:-

"States Parties shall take, in accordance with their obligations under international law,
including international humanitarian law and international human rights law, all necessary
measures to ensure the protection and safety of persons with disabilities in situations of
risk, including situations of armed conflict, humanitarian emergencies and the occurrence

n237

of natural disasters.

During the COVID-19 pandemic persons with disabilities carried the burden of disproportionate
impacts. As Shakespear, Ndagire and Seketi note, they were differentially affected by COVID-19
because of three main factors. These included the increased risk of poor outcomes from the virus,
reduced access to routine health care and rehabilitation, and the adverse social impacts of efforts
to mitigate the pandemic.*”

The PREPARED report, ‘Pushed Closer to the Edge’, which summarised the experiences of disabled
people and their carers in the UK during the COVID-19 pandemic, documented a plethora of
inequalities and human rights issues that this community faced. Many experienced disruption and
lack of access to essential health and support services, while others felt there was a deterioration
in the standard of services provided. Those with hearing issues, people with learning difficulties,
people with autism, people with communication difficulties, and some people suffering with
mental health issues, struggled with the mandatory requirement to wear masks. Access to
adequate health information was reduced, particularly for those requiring sign language and
people with cognitive issues, limiting their understanding of rules and restrictions. The social
isolation of people with disabilities presented another challenge, with essential support networks
closed or working on limited capacity. Another key issue was the impact of mask wearing on

26 [n, 1901 P 12

237 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006) entered into force 3
May 2008 <https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-
with-disabilities/convention-on-the-rights-of-persons-with-disabilities-2.html> accessed may 2023

238 Shakespeare, T Ndagire, F & Seketi, Q.E.Triple jeopardy: disabled people and the COVID-19 pandemic’
(2021) 397(10282) The Lancet 1331-1333
<https://www.thelancet.com/journals/lancet/article/PlIS0140-6736(21)00625-5/fulltext> accessed

May 2023
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members of the deaf community. For those who lip read, this reduced the ability to communicate,
with one participant having to give up work.””

The human rights of those with disabilities are explicitly enshrined in the UN Convention on the
Rights of Persons with Disabilities and its Optional Protocol.*”

The section above highlights, not only the impacts of crisis and emergency on marginalised groups
but the structural inequalities, systemic racism, ageism, and misogyny that remains pervasive in
our global society and exacerbates negative outcomes. A human rights approach is a keyway to
challenge this, but it requires an international, regional and national commitment and effective
plan of action to challenge structural inequalities.

In order to prepare for the next crisis or emergency, it is essential that no one is left behind. There
is a need for a global commitment to responding or preparing for crises and emergencies in a way
that is sensitive to the most marginalised communities.”" One of the key aspects is to include the
above communities in the planning stage of crisis preparedness and to listen to their experiences
of crisis and crisis management. The meaningful participation of all citizens is an assured human
right. This approach is essential to provide an empowering environment where marginalised
communities have the opportunity to retell their experiences and help shape future planning.

This report attempted to relay some of the key legal and human rights issues that emanate from
crisis and emergency situations. It is not a prescriptive list, there will be many other human rights
and legal issues which have not been documented here.

To conclude, there are standout issues which require a final thought. We have witnessed a
concerning lack of preparedness for crisis and emergency. Firstly, there is a lack of consistency in
international and regional response to crises, with States granted a wide margin of appreciation in
their emergency legal response. This report advances that there should be no reduction in the

239 PREPARED Pushed Closer to the Edge Report 2023

240 [n, 2371

241Berger, Z.D. et al. ‘Covid-19: Control measures must be equitable and inclusive’ (2020) 368 BM)
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Rule of Law in crisis and emergency. The rapidity of law making during the COVID-19 pandemic
and the procedural concerns this has raised, need to be addressed for future emergency
situations. Developing a legal framework for future crises, such as the one PREPARED is devising
for research ethics and integrity, would be the best place to start. In addition, well informed,
decisive governance should be emersed in a rights-based approach.

This report has documented the pervasive effect pre-existing structural inequalities and the
underinvestment in essential support services can have on crisis response. COVID-19 has exposed
States’ reluctance to meet international and regional obligations, acting as a barrier to assured
human rights protections. These inequities need to be addressed expeditiously.

There is a need for international cooperation and solidarity to safeguard the protection of human
rights and it is imperative to address marginalisation in times of normalcy, to lessen the negative
impacts of crises and emergencies.

In times of crisis no one should be left behind. Therefore, preparedness should be planned in\
way that is sensitive to the most marginalised communities. This includes the empowerment of
these communities to relay their experiences, their thoughts and concerns, and their opinions on
the best course of action for their needs. These should be acted upon accordingly to ensure
meaningful participation. This not only includes government planning, but inclusion in research
activity. By acknowledging societal shortcomings, the academic and research community is
uniquely positioned to help all stakeholders accountable in terms of human rights protections.

We have the unique opportunity to learn from our mistakes in response to recent crises, to not
only help prepare for the future, but to address endemic marginalisation of our most at risk, and
through the utilisation of human rights, attempt to make the world a better place.
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